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IN THE MATTER OF THE APPLICATION OF THE CITY OF COMMERCE CITY, COLORADO FOR THE AUTHORITY TO CONSTRUCT FOUR PEDESTRIAN/BICYCLE CROSSINGS UNDER THE MAIN LINE AND SPUR LINE OF THE UNION PACIFIC RAILROAD AT MILEPOST 4.79 AT 62ND AVE, AND UNDER THE MAIN LINE OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY AT MILEPOST 537.37 AL'60TM AVE, AND UNDER THE SPUR LINE OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY AT MILEPOST 537.37 (A).

ORDER GRANTING MOTION
TO LATE-FILE AGREEMENTS

Mailed Date:  June 10, 2005

Adopted Date:  May 25, 2005

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of two filings by the Union Pacific Railroad Company (UPRR) and one motion by the City of Commerce City (Commerce City).  The two filings by UPRR are a Motion to Late-File Agreement filed on May 4, 2005 and a Supplement to Response of Intervenor Union Pacific Railroad Company filed May 4, 2005.  The motion by Commerce City is a Motion to Late-File Agreements filed on May 18, 2005.

2. In Commission Decision No. C05-0065, the Commission required that fully executed Agreements between Commerce City, UPRR, and the Burlington Northern and Santa Fe Railway Company (BNSF) be submitted to the Commission within 30 days of the effective date of the Order.  The Commission also stated that non-compliance with the Order could result in Civil Penalties.

3. UPRR states in its Motion to Late-File Agreement that due to the illness of James P. Gatlin, the original attorney on the matter, the case was transferred to Kathleen M. Snead.  The Motion states that the UPRR agreement was not located until April 21, 2005 and was faxed to the Denver office at that time.  The agreement was not attached to this motion.

4. UPRR states in its Supplement to Response of Intervenor Union Pacific Railroad Company that it inadvertently omitted filing the copy of the agreement between Commerce City and UPRR with its initial Motion to Late-File Agreement, and filed a copy of said agreement with this Motion.

5. Commerce City states in its Motion to Late-File Agreements that it had originally responded to the Commission request to file the fully executed Agreements between Commerce City, UPRR, and BNSF in a letter, not realizing a motion of late-filing was necessary.  

6. Both UPRR and Commerce City state that granting of their motions to late-file the Agreements will not be detrimental to the interests of the Applicant or any other person or entity in this matter.

7. Now, being duly advised in the matter, we will grant the Motions because of the circumstances involved.  Additionally, we will not seek Civil Penalties in this matter because of the circumstances.  

8. As we stated earlier, our Decision Granting the Application required the Agreements to be filed within 30 days of the effective date of the Order.  While we understand the extenuating circumstances in this matter, it is still a concern that our requirement to file the contracts was overlooked by the parties.  Although we will not seek Civil Penalties in this proceeding, non-compliance with Commission orders regarding filings in future dockets will not be tolerated unless good cause is demonstrated.

II. ORDER

A. The Commission Orders That:

1. The Motion to Late-File Agreement filed on May 4, 2005, by Union Pacific Railroad Company is granted.

2. The Supplement to Response of Intervenor Union Pacific Railroad Company filed on May 4, 2005, by Union Pacific Railroad Company is granted.

3. The Motion to Late-File Agreements filed on May 18, 2005, by the City of Commerce City is granted.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 25, 2005.
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