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I. BY THE COMMISSION

A. Procedural Background

This matter comes before the Public Utilities Commission (Commission) on Exceptions filed by Craig S. Suwinski to Recommended Decision No. R05-0447.  That decision would dismiss the Complaint on grounds that Mr. Suwinski lacks standing to request either a 

Commission investigation of Vail Summit Resorts, or the assessment of civil penalties against Vail Summit Resorts.
  The Recommended Decision states that:

Under the provisions of the Colorado Public Utilities Law that grant the Commission authority to assess civil penalties, only certain state officials (i.e., investigative personnel of the Commission, personnel of the ports of entry, and members of the Colorado State Patrol) have the authority to initiate proceedings for the assessment of civil penalties against transportation carriers.  In order for Mr. Suwinski, a private citizen, to initiate a lawsuit for civil penalties against Keystone, a statute must specifically authorize that suit.  And, in fact, there is no statute permitting private citizens to initiate civil penalty proceedings before the Commission.

The ALJ also determines that the Commission has no authority to assess civil penalties in a complaint proceeding, since no statute authorizes this procedure.  Further, the ALJ finds that the Commission cannot assess civil penalties in a complaint proceeding because the mandatory statutory procedures for assessing civil penalties are inconsistent with complaint procedures before the Commission.

1. In his Exceptions, Mr. Suwinski cites three statutes, §§ 40-11-110, 40‑12‑112, and 40-6-108, C.R.S., as grounds for allowing his Complaint to go forward.  He also cites Decision No. R03-1035, Archuleta and Nietert v. Broadmoor Hotel, as support for the proposition that the Commission may impose civil penalties as the result of a complaint from a private citizen.  In the Archuleta case, the Commission imposed civil penalties as the result of a private citizen complaint; however, the question of standing was not addressed there.

2. Vail Summit Resorts has filed a reply to Mr. Suwinski’s exceptions, essentially supporting the Recommended Decision.

Discussion

3. The pertinent language of the statutes cited by Mr. Suwinski reads as follows:

40-6-108(1)(a).  Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by a civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.

40-10-112(1).  The commission, at any time, by order duly entered, after hearing upon notice to the holder of any certificate of public convenience and necessity or any registration by a motor vehicle carrier...and when it is established...that such holder has violated any of the provisions of this article...may...impose a civil penalty as provided in sections 40-7-112 to 40-7-116....

40-11-110(1).  The commission, at any time, upon complaint by any interested party or upon its own motion, by order duly entered, after hearing upon notice to the holder of any permit or any registration by a contract carrier...and when it has been established...that such holder has violated any of the provisions of this article...may...impose a civil penalty as provided in sections 40-7-112 to 40-7-116....

4. Under the provisions of both § 40-10-112(1) and § 40-11-110(1) C.R.S., the imposition of a civil penalty is allowed “as provided in sections 40-7-112 to 40-7-116.”  The latter of these referenced sections, § 40-7-116, C.R.S., establishes specific procedures for the issuance of civil penalty assessments by:  a) investigative personnel of the commission; b) personnel of the ports of entry; and c) the Colorado State Patrol.

5. We therefore conclude that, as a private citizen, Mr. Suwinski is not entitled to seek civil penalties in a formal Commission complaint against a transportation utility.  Nor is he entitled to compel the Commission to initiate an investigation of alleged violations of statute, rule, or Commission order on the part of a transportation utility.  Launching an investigation is discretionary to the Commission, and may not be compelled in a quasi-judicial proceeding.

6. However, the language of § 40-6-108(1)(a), C.R.S., clearly allows Mr. Suwinski to pursue a complaint against a transportation utility for alleged violation of statute, rule, or Commission order.  The fact that Mr. Suwinski here seeks a remedy that this Commission believes is not appropriate should not, by itself, prevent Mr. Suwinski’s complaint from being heard.

7. Rather than require Mr. Suwinski to re-file his complaint, it would be more efficient from an administrative standpoint to remand this matter back to the administrative law judge for hearing.  Upon conclusion of the hearing, the administrative law judge will determine the appropriate remedy, if any, consistent with the foregoing discussion, Colorado statute, and the Commission’s rules.

8. In addition, the Commission is aware that Mr. Suwinski has at least six formal complaints currently pending against Vail Summit Resorts.  The Commission itself has not yet reviewed these complaints, and at this point renders no opinion on their merits.  However, the large number of complaints here raises a concern that the time and resources of this Commission not be consumed unnecessarily or in an improper manner.  Mr. Suwinski should therefore be advised of the content of Rule 11 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-11, which provides that a party’s signature on a pleading, motion, or other paper constitutes a certification by the signer that the pleading, motion, or other paper:

. . . is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law; and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation….  If a pleading, motion, or other paper is signed in violation of this rule, the Commission, upon motion or upon its own initiative, shall impose upon the person who signed it, a represented party, or both, an appropriate sanction, which may include an order to pay to the other party or parties the amount of the reasonable expenses incurred because of the filing of the pleading, motion, or other paper, including a reasonable attorney’s fee.

9. Lastly in this regard, the administrative law judge to whom this matter has been remanded is instructed to call for at least one settlement conference between the parties, pursuant to § 24-4-105(4), C.R.S. (“…any administrative law judge…shall have authority to: …direct the parties to appear and confer to consider the simplification of the issues…”), at a time convenient to all.

II. ORDER

A. The Commission Orders That:

1. Craig S. Suwinski’s Exceptions are granted in part, and denied in part, consistent with the foregoing discussion.

2. The Complaint in this matter is remanded to an administrative law judge for hearing.

3. Mr. Suwinski is hereby advised of the contents of Rule 11 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-11.
4. The administrative law judge to whom this matter is remanded is instructed to call for at least one settlement conference between the parties, pursuant to § 24-4-105(4), C.R.S., at a time convenient for all.
5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 1, 2005.
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�  Mr. Suwinski’s complaint in this matter asserts:  a) that Vail Summit Resorts is providing transportation services without Commission approval of a schedule change, in violation of 4 Code of Colorado Regulations (CCR) 723-31-2.9 and 4 CCR 723-31-13.3; and b) that Vail Summit Resorts is providing contract carrier services without Commission authority in violation of 4 CCR 723-31-2.2.  Mr. Suwinski’s prayer for relief requests:  a) a Commission investigation of Vail Summit Resorts; and b) the issuance of appropriate civil penalties for any violation(s)…”.





�  Recommended Decision No. R05-0447, at page 3.
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