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I. BY THE COMMISSION

A. Background

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Commission Decision No. C05-0505 filed by Western Resource Advocates (WRA) on May 20, 2005.  WRA takes issue with our decision to provide extraordinary protection to certain highly confidential information regarding bid information of Public Service Company of Colorado’s (Public Service) 2004 Report on Winning Bids from the Renewable Energy RFP.

2. Now, being duly advised in the matter, we deny WRA’s application for RRR.

3. In Decision No. C05-0505, we denied WRA’s motion for reconsideration of Commission Decision No. C05-0472, in which we granted Public Service’s motion seeking extraordinary protection to certain highly confidential bid information contained in its Report on Winning Bids from the 2004 Renewable Energy RFP.  We were persuaded by Public Service’s representation that some of the bids received in response to the Renewable Energy RFP from project teams, included coordinators who identified themselves as WRA members.

4. We were further persuaded that information on losing bids should remain confidential because this year’s losing bid could be a winning project in the next round.  We also found compelling a representation by Public Service that bidders themselves wished us to keep their potential project information confidential.  In order to preserve the integrity of the process, we upheld our prior Order granting Public Service’s request for confidentiality of the bid information, making such information available only to Commission Staff (Staff) and to the Colorado Office of Consumer Counsel (OCC).

B. Discussion

5. WRA points to Commission Decision No. C00-1028 and Commission Rule 4 Code of Colorado Regulations 723-16 (confidentiality rules), as sufficient to address Public Service’s confidentiality concerns with respect to the highly confidential information contained in its Renewable Energy RFP Report.  WRA maintains that the confidentiality procedures set forth in Rule 16 and Decision No. C00-1028 provide clear and definite standards for parties other than Staff and OCC to follow in defining who should and should not be entitled to access confidential information.

6. WRA raised this issue in its previous motion for reconsideration, which we denied in Decision No. C05-0505.  We find that WRA offers nothing new for reconsideration here.  We therefore deny RRR on this point.

7. WRA argues that we mischaracterized its previous request that Public Service should bear the burden of rebutting why a representative should not be given access to confidential information, rather than placing the burden with WRA to show why it should be given access to such information.  According to WRA, it was simply seeking to have access to confidential information governed by existing procedures as set out in Decision No. C00-1028 and Rule 16-3.7.

8. We are not persuaded by WRA’s explanation.  Decision No. C00-1028 was not intended to serve as a rulemaking procedure or as precedent in determining confidential treatment of information in all situations relating to renewable energy bids.  We find that, after consideration of Public Service’s and WRA’s arguments on the confidential treatment of bid information, we were persuaded by Public Service’s arguments and based our decisions in C05-0472 and C05-0505 on those persuasive arguments and representations.  We therefore deny WRA’s RRR on this issue.

9. WRA takes the position that Decision No. C05-0505 fails to provide parties with an intelligible standard for understanding under what circumstances they may access confidential information in the future.  WRA indicates that it is confused by our language that it “fails to pass the threshold test on whether it should receive [the confidential information] at all.”
  According to WRA, it does not know what steps it must take going forward to ensure it will not be denied access to confidential information in the future.  

10. We reiterate that Commission decisions on matters of confidentiality here and pursuant to Decision No. C00-1028 are not intended to serve as a rulemaking setting forth a standard for accessing confidential information with regard to Renewable Energy RFP bids.  Setting such a standard requires a formal rulemaking process pursuant to procedures set out in Commission rules and the Colorado Administrative Organization Act.
  This docket is not the proper process for such a rulemaking.  

11. We clarify that our decision regarding the confidentiality of the Renewable Energy RFP bid information applies to only this docket.  To the extent WRA is confused regarding our language that it failed to pass the threshold test on whether it should receive the confidential information at all, we did not refer to a pre-existing or new standard or test regarding access to confidential information.  We merely referred to the failure of WRA to adequately rebut Public Service’s argument that some WRA coordinators were in fact participating as bidders in the RFP process and, therefore, WRA should not have access to the confidential information.  Nothing more should be read into that previous statement.  We consequently deny WRA’s RRR on this issue.

12. We therefore deny WRA’s application for RRR in its entirety.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument or Reconsideration of Commission Decision No. C05-0505 filed by Western Resource Advocates is denied consistent with the discussion above.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 1, 2005.
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� See Decision No. C05-0505, p. 4, ¶ 8, issued April 27, 2005.


� § 24-4-101, C.R.S., et seq.
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