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I. BY THE COMMISSION

A. Introductory Statement

1. On May 17, 2005, Dr. Richard Gleinn issued a letter to Doug Dean, Director of the Commission, requesting rehearing, reargument, or reconsideration (RRR) of Decision No. R05‑0400 (Recommended Decision).  The Commission will construe this letter as an application for RRR as contemplated in § 40-6-114, C.R.S., filed with the Commission in Docket No. 04F‑627W.

B. Background

2. On December 6, 2004, the above captioned Complainants, property owners located in the subdivisions served by Dallas Creek Water Company (Dallas Creek or Respondent) filed complaints naming Dallas Creek as Respondent.
  Complainants generally requested the Commission to determine that Dallas Creek is a public utility subject to the jurisdiction of the Commission, and that Dallas Creek’s recently implemented service connection fee of $2,000 is unjust and unreasonable. 

3. On December 16, 2004, Don Stiltner, a property owner in one of the subdivisions served by Respondent also filed a complaint against Dallas Creek. 

4. The Commission scheduled a hearing in this matter for January 24, 2005.

5. On December 29, 2004, Respondent filed its Answer, in which it requested that the Commission find that Respondent is not a public utility and dismiss the complaints.  Alternatively, Respondent requested that the Commission enter a ruling limiting the hearing to the issue of whether the Commission has jurisdiction over Respondent.  Respondent further requested that if the Commission finds that it has jurisdiction, that a hearing on the merits of the complaint be scheduled for a later time.

6. By Decision No. R05-0068-I, mailed on January 13, 2004, the Administrative Law Judge (ALJ) ordered that the hearing scheduled for January 24, 2005 proceed and that the jurisdictional issue as well as the merits of the complaints would be heard.

7. The hearing was held as scheduled.  Testimony was received from witnesses and Complainants’ Exhibits C-1 through C-7, and Respondent’s Exhibits, R-1, R-20, R-22, R-23, R‑24, R-26, R-29, R-30, R-31, R-33, R-34, R-39, and R-40 were marked for identification and admitted into evidence.

8. In the Recommended Decision, the ALJ determined that Respondent is a public utility under the statutory test of § 40-1-103(1)(a), C.R.S.  The ALJ also found that the evidence of record establishes that Complainants failed to establish by competent evidence and by the preponderance of the evidence that Respondent’s service connection fee is unjust and unreasonable.  

9. The ALJ determined that the $2,000 service connection fee cannot be found to be unreasonable in view of the financial condition of Respondent.  Respondent’s accountant, Mr. Derrim, testified that Respondent has rarely been profitable during the period of its operation of the water system, and in fact, in calendar year 2004, Respondent operated at a loss.  The ALJ also found that the service connection fee is not discriminatory, since all customers who connect to the water system after August 1, 2002 are required to pay the fee.

10. The Recommended Decision would require Dallas Creek to come into full compliance with the provisions of § 40-3-103, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-5 within 60 days of the effective date of the Decision.  The ALJ further held that Dallas Creek must file tariffs, rates, and charges with the Commission.

C. RRR Filing

11. In its application for RRR, Complainant Mr. Gleinn asserts that the ALJ dismissed his arguments inappropriately.  Mr. Gleinn argues that the $2,000 service connection fee is in direct opposition to Rule 4 CCR 723-5-14.2, which states "utilities may require the applicant to bear not over 50 percent of the total expense incurred in making the service connection as a tap or service charge.”  Mr. Gleinn then argues that the only cost to Dallas Creek in connecting service is the time required of its employee to physically connect the meter to the water system, and this cost is no more than $100.  Further,  Mr. Gleinn states that the service connection fee is in violation of the service agreement Dallas Creek has entered with each of its customers.  Mr. Gleinn goes on to argue that if Dallas Creek is truly losing money, these losses should be absorbed by all customers through an adjustment to monthly water fees, not arbitrarily applied to new hookups.

12. Mr. Gleinn further contends that the Recommended Decision allows arguments relative to the service connection fee to be presented before the Commission at a future rate hearing.  This belief is based on paragraph 40 of the Recommended Decision, which states:

However, since this decision finds that Respondent is a public utility, it will be required to file tariffs, rates, and charges with the Commission.  Upon the filing, the Commission has the discretion to order an investigation and suspension of the tariffs, rates, and charges and can require that Respondent establish the justness and reasonableness of the tariffs, charges, and rates.

D. Discussion

13. In the Recommended Decision, the ALJ found that the service connection fee cannot be found to be unreasonable in view of the financial condition of Dallas Creek.  As a basis for this finding, the ALJ points to testimony presented by Dallas Creek witness Mr. Derrim, Respondent’s accountant, that Dallas Creek has rarely been profitable during the period of its operation of the water system, and Respondent operated at a loss in calendar year 2004.  The Respondent also presented evidence to establish that the service connection fee is reasonably related to the cost of providing service.

14. We concur with the Recommended Decision that the record in this case demonstrates that Dallas Creek’s financial condition prevents a finding that the $2,000 service connection fee is unreasonable.  We note that, even after the additional $2,000 service connection fee was implemented, the record indicates that Dallas Creek continued to operate at a loss in 2004.  We disagree with Mr. Gleinn’s narrow interpretation of Rule 4 CCR 723-5-14.2 that would limit utilities to include only the physical connection costs in service connection fees.  The record indicates that piping system and water treatment plant costs were required, in part, to serve additional customers.  We agree with the Recommended Decision’s finding that the service connection fee is reasonably related to the cost of providing service.  These capacity-related system improvements required by new customers can be included as a part of the service connection costs addressed in Rule 5-14.2. 

15. The Recommended Decision also found that the service connection fee is not discriminatory since all customers who connect to the system after August 2002 are required to pay the service connection fee for water service.  We disagree with Mr. Gleinn’s assertion that the service connection fee is not just and reasonable because it applies only to new customers.  The Complainants did not adequately refute evidence that an increase was necessary for new customers, and we deny RRR on this issue.  The question of whether Dallas Creek should increase its rates to all customers to recover costs which benefit all customers (e.g., costs for improved water quality and fire protection) is a separate issue which is not addressed in this docket.  In the future rate proceeding, Dallas Creek will have the burden to show that the service connection fee is just and reasonable; we do not make that determination here.  The Recommended Decision merely finds that Complainants did not meet their burden to show that the rate is unjust or unreasonable, and we agree with this finding. 

16. Complainants seem to believe that the reasonableness of the $2,000 service connection fee can be argued in the future rate proceeding required by the Recommended Decision.  We clarify that the future rate proceeding will develop rates that only apply prospectively.  The Recommended Decision fully addressed the complaint, ruling that the $2,000 service connection fee applies to the Complainants.  If the future rate proceeding results in an increase or decrease in the service connection fee, this new rate will only apply to future connections, and will not apply retroactively to the Complainants.

17. We also find it necessary to clarify that Dallas Creek’s current rates will apply in the interim, until final rates are implemented after the future rate proceeding.  In order to confirm the rates that apply in the interim, the Commission will require Dallas Creek to file a rate sheet in this docket.  This rate sheet shall clearly state all rates, connection charges, stand-by fees, service fees, tap fees, and any other fees charged to customers by Dallas Creek, based on rates that were in effect on December 6, 2004.

18. Dallas Creek shall make the following filings with the Commission:  a) Within 10 days of the effective date of this Commission Decision, Dallas Creek shall file the rate sheet discussed above; b) Within 60 days of the effective date of this Commission Decision, Dallas Creek shall file an application for a Certificate of Public Convenience and Necessity, including a meets and bounds description of its service territory (or other specific area description); and c) Within 60 days of the effective date of this Commission Decision, Dallas Creek shall file proposed tariffs, with all applicable rates, terms, and conditions.

19. Further, we direct Dallas Creek to work with Staff of the Commission to minimize areas of disagreement before it makes the required filings.  Adjudicated proceedings can cause small utilities to incur excessive per-customer costs, and in the spirit of relaxed regulation pursuant to § 40-3-104.4, C.R.S.,
 we direct all parties to work together to avoid unnecessary litigation.

ORDER

E. The Commission Orders That:

1. The Application for Rehearing, Reargument, and Reconsideration filed by Mr. Richard J. Gleinn is denied, consistent with the above discussion.

2. Within ten days of the effective date of this Commission Decision, Dallas Creek Water Company shall file a rate sheet consistent with the above discussion. 

3. Within 60 days of the effective date of this Commission Decision, Dallas Creek Water Company shall file an application for a Certificate of Public Convenience and Necessity, including a meets and bounds description of its service territory (or other specific area description).  

4. Within 60 days of the effective date of this Commission Decision, Dallas Creek Water Company shall file proposed tariffs, with all applicable rates, terms, and conditions.

5. This Order is effective upon its Mailed Date.

F. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 25, 2005.
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GREGORY E. SOPKIN
________________________________
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� Portions of the background statements are copied directly from the Recommended Decision.


� Simplified regulatory treatment for small, privately owned water companies.
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