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I. BY THE COMMISSION

A. Statement

1. Before the Commission is a dispute concerning total cost estimates for construction of Tri-State Generation and Transmission Association, Inc.’s (Tri-State) Nucla-Telluride 115 kV transmission line. This new line will replace an existing 69 kV transmission line from Tri-State’s Nucla substation in Montrose County to its Sunshine substation in San Miguel County.  The replacement line will improve reliability of service in the Telluride area. Arguments were presented by San Miguel County and the Coalition of Concerned San Miguel County Homeowners (together the Coalition), Tri-State, and Staff of the Commission (Staff) at a hearing held on February 23 and 24, 2005.   Although we hoped Decision No. C04-0093 would be the final order in this matter, that decision expressly allowed a party to ask the Commission to resolve any cost disputes.

2. In Decision No. C04-0093, the Commission partially granted Tri-State’s appeal of conditions imposed on Tri-State’s construction of the transmission line by the San Miguel County Board of Commissioners (Board), pursuant to § 29-20-108(5), C.R.S.  We determined that the conditions imposed by the Board on Tri-State with respect to construction of the project would impair Tri-State’s ability to provide safe, reliable, and economical service to the public. We reversed the Board-imposed conditions that required Tri-State to install the transmission line underground across portions of Beaver, Specie, Wilson, and Sunshine Mesas as identified in the November 2001 Final Environmental Impact Statement (FEIS) Preferred Alternative, and within Norwood Gardens, the Fitts Hillside Subdivisions and those areas on Wrights Mesa identified in Section 3.10 Visual Resources in the FEIS, and that Tri-State pay all associated costs. We also stated that we could not determine from the record what the cost difference would be between overhead construction and underground construction.  

3. We thus directed Tri-State to obtain accurate project cost estimates including amounts for all necessary rights-of-way acquisition and any diminution of property values for: 1) installation of the transmission line underground; and 2) installation of the transmission line overhead across each portion of Specie, Wilson, and Sunshine Mesas as identified in the November 2001 FEIS Environmentally Preferred Alternative. These estimates were due September 1, 2004, but we granted an extension to September 15, 2004.  The Coalition filed their own cost estimates on October 25, 2004.  The Commission also vacated its order providing that, if the parties could not reach an agreement for payment of costs of the project above those for overhead construction, Tri-State would be permitted to construct the line overhead.

4. Finally, we ordered Tri-State to construct the transmission line underground across Specie, Wilson, and/or Sunshine Mesas where the total cost estimate for underground installation across an individual mesa is the same or lower than the total cost estimate for overhead installation for that mesa.  If the cost of underground construction for any mesa was found to be higher than overhead construction, we ordered Tri-State to build the project underground across that particular mesa, where interested parties were willing to pay any cost above that required for overhead construction.  We also struck or modified several other conditions imposed by the Board.

5. As noted above, we stated that a party could file a pleading with the Commission asking it to resolve cost estimate disputes related to the project.  The Coalition did so on October 25, 2004.  A scheduling conference was held on December 21, 2004, at which we heard representations concerning project cost estimates by both parties.  In Decision No. C05-0027, we set dates for a hearing, addressed the scope of the hearing, and set deadlines for the submittal of testimony.  Both parties pre-filed testimony.  On February 23 and 24, 2005, we held a hearing at which the Coalition, Staff, and Tri-State presented testimony and cross-examined witnesses.  Tri-State and the Coalition filed statements of position on March 31, 2005, and Staff filed its statement of position on April 5, 2005.

6. In Decision No. C05-0029 we determined that the scope of the hearing would be limited to the construction proposals already in the record.  Inquiry into the engineering requirements of the project, the costs of the proposals, and whether the proposals meet engineering requirements was permitted.  As stated at the scheduling conference, we deferred a decision on diminution of value and right-of-way cost issues.  We followed this path because at the settlement conference, the parties agreed that the Commission was not suited to settling disputes on right-of-way cost issues, particularly those related to diminution of value of property, should the project be built overhead.  The parties noted it was unlikely that an accurate estimate of these costs could be made at hearing, and that the best numbers would be obtained only after negotiations and/or condemnation proceedings to obtain rights-of-way had been completed.  We address right-of-way acquisition costs in this order.

7. We emphasize that there are substantial public safety and economic concerns with the existing service.  Failure of the Hesperus transmission line can leave the Town of Telluride in particular with an insufficient source of power because the capacity of the current Nucla-Sunshine line is too low to meet normal demand on it own.  Outages along the Hesperus line, particularly in winter, are not infrequent.
  Construction of this line will provide the redundancy required to avoid disruptions in electrical service along the Nucla-Telluride corridor.  Based on the record from the scheduling conference and the hearing, and having been duly advised, we reaffirm Decision No. C04-0093.

II. FINDINGS OF FACT AND DISCUSSION
8. We incorporate our Findings of Fact and Discussion in Decision No. C04-0093 in this decision, and reiterate that this hearing was designed to settle a dispute between the parties as to which construction method costs less:  overhead construction, or underground construction.  The question is not a simple one to answer, and in their comparisons of the costs of overhead construction and underground construction, the parties propose different methods of underground construction, different sizes of cable, different types of cable, different thicknesses of insulation, different costs for excavation, and different contingency adders.  No party disputes the costs for overhead construction and, as noted above, the parties agree that the Commission is not in a position to determine accurate costs for right-of-way acquisition and diminution of property value should construction occur overhead.  Those will be determined by the parties through negotiation, arbitration, or condemnation proceedings. We are thus unable to make an absolute finding as to which method will cost less, underground construction or overhead construction.  We make the following findings regarding construction costs. 

Cost to Perform Engineering and Design

9. We agree with the Coalition that we still have not received very accurate cost estimates.  Tri-State testified that engineering and design work, including a photogrammetric survey (using aerial surveys and monuments on the ground), would need to be performed for underground installation of the transmission line across Specie, Wilson, and Sunshine Mesas.  Tri-State estimated that this work would cost approximately $400,000, but would provide information that would allow for more accurate cost estimates.  According to Tri-State, more than $200,000 would be required to perform the survey for the entire length of the transmission line.  Cost estimates for survey work for the portions of transmission line across the mesas have not been provided, but the cost for the survey work will be the same for either underground or overhead installation.  Therefore, it is not clear whether the $400,000 amount for the engineering and design work for underground installation would be reduced by the amount required to complete the survey work for the mesas.

10. Tri-State testified that engineering and design work would not proceed until the required project approvals and payment from another party are received.   Tri-State indicated that Firestone paid for engineering and design work for the Firestone Trail project.
  The Coalition contends that they learned during this hearing of Tri-State’s requirement that another party pay this cost.

We are troubled that Tri-State did not inform the Commission that an expenditure of $400,000 is required to perform engineering and design work.  We conclude that this work will provide the information necessary to obtain accurate total cost estimates for installation of 

11. the transmission line underground and overhead across Specie, Wilson, and Sunshine Mesas that we required in Decision No. C04-0093.  The purpose of directing Tri-State to provide accurate estimates was to allow the Commission to determine if underground installation across the mesas would be the most economically feasible alternative.  Unfortunately, this record will not allow us to make that determination.

12. It is unfair at this point to require another party to pay for the entire cost of engineering and design work associated with underground installation on the mesas.  In this case, we allow Tri-State to only recover from another party 50 percent of the cost for engineering and design work associated with underground installation on the mesas.  If the cost for this engineering and design work exceeds $400,000, the cost borne by the other party shall not exceed $200,000.  However, prior to Tri-State proceeding with the engineering and design work associated with underground installation on the mesas, another party must agree to pay up to $200,000 for the engineering and design work.  If a payment agreement between the other party and Tri-State cannot be reached within 60 days of the final order of this Commission, then Tri-State is authorized to proceed with overhead construction of the transmission line across Wilson, Specie, and Sunshine Mesas.

A. Conductor Type

13. According to the Coalition’s witness Mr. Aabo, aluminum conductor costs less than copper conductor.  Tri-State asserts that the cost for aluminum and copper conductors depends on market prices at the time bids are prepared.  Tri-State witness Mr. Mundorff testified that the conductor type will not be specified when bids are solicited such that cable suppliers may provide bids for either aluminum or copper conductors.  Mr. Mundorff further testified that the selection of conductor type would depend on the bid price.

14. We find that this issue is addressed by Tri-State’s representation that it has no preference between aluminum or copper and that the conductor type will be selected based on the bid price.

B. Conductor Size

15. The Coalition argues that the conductor should be sized to meet the ampacity requirements of projected loads.  According to the Coalition, Tri-State has not justified a conductor sized to carry normal loads of up to 135 MVA.  The Coalition contends that a smaller conductor size would be more cost effective and adequately serve present and future needs.  Tri-State asserts that the conductor should be sized to match the ampacity of the overhead conductor.  Tri-State argues that to not match the ampacity of the overhead conductor will create a “bottleneck” and would not uphold prudent utility planning practices.  Staff agrees with Tri-State that it is prudent for any underground portions to match the ampacity of the overhead portions of the transmission line.

16. We give Tri-State discretion to size the underground conductor to have a similar ampacity to that of the overhead conductor.  We disagree with the Coalition that the ampacity for underground conductor be based only on load projections.  We are persuaded by Tri-State and Staff that prudent planning practices dictate that the ampacity of any underground conductor installed as part of an end-to-end transmission line be similar to the ampacity of the overhead conductor.

C. Insulation Thickness

17. Tri-State’s underground installation estimate is based on an insulation thickness of 0.800 inches.  According to Tri-State, this is the thickness for which it received Rural Utilities Service (RUS) approval for its Firestone Trail project.  The Coalition advocates a thickness of 590 mils.  They indicate that Holy Cross Energy received RUS approval for a 590-mil thickness for its Snowmass project.

18. According to the record, standards exist for both thicknesses.  We do not conclude from the information presented that one thickness should be selected over another.

19. We require Tri-State to have both insulation thicknesses (590 mils or 0.800 inches) bid.  Tri-State shall act in good faith when evaluating the bids to determine what is required for operational purposes and to obtain RUS approval.

D. Cable and Splice Installation

20. The Coalition contends that the cable and splices should be direct buried because the mesas allow for trenches to be open long enough to support this type of installation.  Direct burial of cable reduces the cost for installation compared to cable installed in duct bank.  Tri-State and Staff argue that the cable should be installed in duct bank.  They contend that duct bank installation for this type of cable is more common in the United States; reduces any risk to the cable from dig-ins; and reduces cable repair times.  None of the parties provided instances of dig-ins or any type of failure that required repair of underground transmission cable.    

21. We give Tri-State discretion regarding facility design decisions.  At the end of the day Tri-State will own the transmission line and will have the responsibility to safely and reliably serve the load and to maintain the facility.

E. Excavation Work

22. According to the Coalition, excavation work is a significant cost component of the overall construction cost of underground installation.  The Coalition asserts that the excavation estimate provided by Telluride Gravel, a local contractor with excavation experience on the mesas, is more credible than the Black & Veatch excavation estimate provided by Tri-State.  They contend that the excavation estimates provided by Black & Veatch for the Firestone Trail project exceeded the actual cost of the excavation work for that project.  Tri-State contends that the estimates it provided properly rely on feasibility data, consistent with industry practice at this stage of a project, rather than detailed engineering work. 

23. We require Tri-State to obtain more accurate estimates for excavation work as part of the engineering and design for the project.  We note that the estimates for excavation work provided to us for the mesas differ significantly.  It is in the interest of all parties to get the best cost estimates.  We remind the Coalition that if underground installation requires payment that it will be the actual cost not estimated cost of excavation that will be paid for.

F. Contingency Adders

24. Tri-State included a 15 percent contingency adder in its underground estimates because the estimates are not based on engineering and design work.  The Coalition disagrees that any contingency should be allowed for an accurate estimate.

25. We require Tri-State to use an appropriate contingency adder amount that reflects the more accurate cost estimate resulting from engineering and design work.  As estimates are refined to reflect the information obtained from engineering and design work, we expect that contingency adders would decrease.

G. Length/Routing of Underground Portions of Transmission Line

26. The Coalition contends that the property owner on Sunshine Mesa is not interested in paying to have the transmission line installed underground.  Therefore, they have not included any cost information for Sunshine Mesa.  The Coalition has also proposed reroutes for the creek crossings on Specie and Wilson Mesas.  Commission Decision No. C04-0093 requires that the corridors and lengths identified in the Final Environmental Impact Statement be used in preparing the cost estimates for this portion of the case.  Tri-State has prepared estimates based on those corridors and lengths.

27. We acknowledge that San Miguel County allows for some “minor” reroutes.  Tri-State shall use its discretion in negotiating with property owners to acquire right-of-way and to site the specific alignment of any underground transmission line across Specie, Wilson, and Sunshine Mesas.  Tri-State shall also determine if a “reroute” is feasible.  Tri-State shall seek County Planning Director approval for any reroutes, if required.  Also, at some point prior to engineering and design work, the alignment needs to be firmed up.  Therefore, Tri-State shall inform property owners during negotiations of the last date at which the property owner can propose an alternative alignment.  

28. We clarify that underground installation across a mesa requires the transmission line to be installed underground on contiguous properties with the exception of any creek crossings.  Therefore, if all of the property owners on the transmission corridor for each of  Specie, Wilson, or Sunshine Mesas do not agree to underground installation on all properties on the alignment for a mesa, then Tri-State is authorized to install the transmission line overhead on that mesa.

H. Cost Estimate for Overhead Installation

29. No party disputes the costs estimates
 that were provided by Tri-State for overhead installation across the mesas: 

Specie Mesa:         $693,193;

Wilson Mesa:     $1,143,745; and 

Sunshine Mesa:     $161,571.

30. We find that these costs should be used for purposes of determining the difference between the cost to construct underground and the cost to construct overhead across these mesas.

I. Process to Establish Costs for Right-of-way Acquisition

31. At the December 21, 2004 scheduling conference, we deferred a decision on right-of-way cost issues and limited the scope of the February 23 and 24, 2005 hearing to construction cost issues.  We find that cost estimates for land values and diminution of value cannot be reasonably determined in this proceeding.  We are also aware that Tri-State originally filed its appeal with the Commission in May of 2003, and that there are public safety concerns associated with any further delay in upgrading the transmission line in question.  Therefore, in order to obtain closure we require the following process for Specie, Wilson, and Sunshine Mesas:  1) immediately following a final order in this matter Tri-State shall begin negotiations with landowners on cost of overhead right-of-way; 2) if a cost of right-of–way cannot be reached within 60 days after a final order, we strongly encourage Tri-State and the landowner to select an arbitrator;
 selection of an arbitrator shall be completed within 90 days and the cost of the arbitrator will be split 50/50; if any affected landowner on a mesa does not agree to arbitration, then Tri-State is authorized to proceed with overhead construction and to follow its normal processes (including condemnation, if necessary) to obtain the right-of-way on that mesa; 3) engineering and design work for underground installation shall proceed when an agreement to pay is reached (subject to the above conditions) and shall be completed within 180 days of the payment agreement; and 4) within 60 days of the completion of the engineering and design work or arbitration on the cost of right-of-way, an agreement to pay any cost above that required for overhead construction for underground construction on a mesa must be reached or Tri-State is authorized to proceed with overhead construction on that mesa.

J. Overall Commission Decision

32. We thus reaffirm our essential holding in Decision No. C04-0093.  Consistent with the determinations above:  Tri-State shall construct the proposed transmission line underground for any of Specie, Wilson, and Sunshine Mesas where the overall costs of such construction for that mesa is less than construction overhead, including right-of-way costs; Tri-State is also required to construct the proposed line underground for any mesa where burying the line is more expensive, if Tri-State is paid the amount above which it would cost to build the line overhead; and construction costs shall be calculated using the Commission determinations on items discussed above and added to right-of-way costs as determined either through negotiation, arbitration, or condemnation proceedings.
33. We make these determinations to provide closure to this docket, and to expedite an urgently needed upgrade to a transmission line to provide safe and reliable electric service to the residents of Telluride and others served by the line.  We note that certain parties urged the Commission to delay ruling in this docket so that settlement could be pursued.  Unfortunately, the last several months have shown settlement to be unlikely.
34. Pursuant to § 29-20-108(5)(d), C.R.S., we find that the balance of statewide interests and local government interests requires the determinations described above.  Specifically, to the extent San Miguel County’s resolutions imply that overhead right-of-way acquisition costs for each affected landowner must be litigated in district court to compare the costs of undergrounding versus overheading, the delay, cost, and legal uncertainty
 associated with such court proceedings would unreasonably impair the ability of Tri-State to provide safe, reliable, and economical service to the public.  § 29-20-108(5), C.R.S.
K. Administrative Notice of Resolution #2005-5

35. San Miguel County requests that the Commission take administrative notice of San Miguel County Board of Commissioners (BOCC) Resolution #2005-5.  This resolution reaffirms the provision in BOCC Resolution #2002-12 (the resolution that is being appealed in this case) that allows for the administrative approval by the County Planning Director of minor relocations of the transmission line.  BOCC Resolution #2005-5 provision 4 states that San Miguel County would favor any change in alignment that would have the potential to result in easier underground conditions across the three creek crossings on Specie and Wilson Mesas.

36. We grant San Miguel County's request.  The Resolution simply restates the County’s BOCC Resolution #2002-12 requirement regarding reroutes. Granting this request is consistent with past Commission action.  The Commission previously granted the County’s request to take administrative notice of BOCC Resolution #2003-40 that formalized testimony offered by San Miguel County Commissioners Goodtimes and Fischer on this matter.

III. ORDER

A. The Commission Orders That:

1.  We reaffirm Decision No. C04-0093.  Consistent with the above determinations:  Tri-State Generation and Transmission Association, Inc. shall construct the transmission line underground for any mesa where the costs are less than overhead construction; Tri-State Generation and Transmission Association, Inc. shall also construct the transmission line underground, even if more expensive, if it is paid any costs above the total cost for construction overhead; and total costs for construction overhead and underground shall be obtained by adding the costs of construction to the cost of right-of-way acquisition, including any diminution in remaining property values.

2. Consistent with the determinations above, right-of-way costs including any diminution in remaining property values must be determined through negotiation or arbitration.

3. The San Miguel County request that the Commission take administrative notice of San Miguel County Board of Commissioners Resolution #2005-5 is granted.

4. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
April 12, 2005.
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� Indeed, evidence was presented at hearing that, just last winter, this line experienced a lengthy outage due to substantial snowfall and, as a result, Telluride residents experienced outages.


� The Firestone Trail project consisted of underground installation of 1.9 miles of 115kV transmission line near Firestone, Colorado.


� These estimates were provided to Tri-State by Black & Veatch on September 4, 2004.  We would expect these amounts to escalate over time to reflect inflation.


� If negotiations fail and the parties agree to arbitration but cannot agree on an arbitrator, the Judicial Arbiter Group shall arbitrate the dispute.


� The Commission is concerned that because the decision of whether the underground or overhead is dependent on resolution of right-of-way costs, district court litigation on overhead right-of-way costs may not be justiciable.
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