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I. BY THE COMMISSION

A. Introduction

1. This matter comes before the Commission upon rehearing of the issue whether Qwest Corporation (Qwest) offers DIECA Communications, Inc., doing business as Covad Communications Company (Covad), the unfettered ability to provision its own regeneration for CLEC-to-CLEC cross-connections either in its collocation space, at the mid-span meet point, or at the Interconnection Distribution Frame (ICDF) and, if so, whether that access is allowed on a non-discriminatory basis.  Additionally, the Commission must consider whether Qwest is required to charge a Total Element Long-Run Incremental Cost (TELRIC) (wholesale) or tariff (retail) rate, under its Federal Communications Commission (FCC) Access Tariff No. 1, § 21.5.2 (EICT).

2. Now, being duly advised in the matter, we find Qwest does not offer Covad the unfettered ability to provision its own regeneration.  Consequently, Qwest does not provide such access on a non-discriminatory basis due to the high costs Qwest imposes on Covad for regeneration combined with a cross-connection.  We also find that Qwest is required to charge the TELRIC rate for this service as determined in the 99A-577T docket.

B. Background

3. We issued Commission Decision No. C04-1348, on August 27, 2004, which was our initial decision in this arbitration proceeding.  Regarding the issue of regeneration, we ordered Qwest to make available its cross-connection product with regeneration at wholesale rates, terms, and conditions.  We found that regeneration should be a wholesale product when it is needed to maintain signal strength on a cross-connection between two competitive local exchange carrier (CLEC) collocations, or a CLEC to its own non-adjacent collocation.  We also found that Qwest may charge a TELRIC rate for regeneration when it is required for CLEC-to-CLEC cross-connection.  We went on to find that Qwest may not charge for regeneration between a CLEC’s own collocation.  

4. Relevant to this issue, we determined that Qwest may charge for regeneration for CLEC-to-CLEC regeneration when collocation space would be available if not for Qwest’s own decision.  Qwest’s ability to charge for regeneration should not be affected by its own facilities growth decisions.

5. Qwest filed an application for rehearing, reargument, or reconsideration (RRR) arguing that the decision on the issue of regeneration was in conflict with 47 Code of Federal Regulations (CFR) 51.323(h).  Specifically, Qwest took issue with that portion of the Decision that ordered Qwest to provide channel regeneration as a wholesale product and provided Qwest may charge a TELRIC rate for regeneration on a CLEC-to-CLEC connection, but may not charge for regeneration between a CLEC’s own collocations.  

6. We granted Qwest’s RRR in part stating:

We agree with Qwest on this issue, in part.  It is not clear in the record before us, whether, in fact, Qwest offers Covad the ability to provision its own regeneration either in its collocation space or at the ICDF [Interconnection Distribution Frame].  There is contradictory testimony from the parties on this matter.  Therefore, if Qwest provides Covad with an unfettered ability to provision its own regeneration either in the collocation space or at the ICDF, then when requested by Covad, Qwest may provision and charge for regeneration at tariffed rates.

7. Covad requested a rehearing on this issue.  According to Covad, there are technical and economic limitations to CLECs self-provisioning cross-connections that render such self-provisioning impossible in most circumstances.  Covad argued that no evidence was presented to support Qwest’s position that CLECs can perform any needed regeneration from their collocation arrangements.  

8. Covad urged us to consider the practical availability of CLEC-provided regeneration prior to determining that the possibility exists to self-provision cross-connections requiring regeneration.  Covad also argued that § 251(c)(6) of the Telecommunications Act of 1996 requires physical collocation to be provided on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, and that applies to cross-connections between CLECs.

9. We agreed with Covad regarding rehearing this issue.  As we stated in Decision No. C04‑1348, the record was not clear whether in fact, Qwest offers Covad the ability to provision its own regeneration either in its collocation space or at the ICDF.  Further, it was not clear to us whether a CLEC could provision its own regeneration if it so chooses, or what the associated costs would be to self-provision.  Therefore, we found that Covad stated good cause to grant rehearing regarding the discrete issue of regeneration.

10. The rehearing on this matter was held on February 22, 2005, where Qwest and Covad presented witnesses and evidence regarding their respective positions.  The parties submitted Statements of Position on March 4, 2005.

1. Qwest’s Position

11. Qwest submits that the issue on rehearing was limited to the technical and economic feasibility of Covad to self-provision regeneration in a central office (CO) collocation space and whether Qwest allows CLECs non-discriminatory access for such self-provisioning.  Since, according to Qwest, Covad’s witness Mr. Zulevic conceded at hearing that it was technically feasible to self-provision CLEC-to-CLEC channel regeneration by purchasing mid-span collocation space at cost based rates, the only remaining issues are economic and whether CLECs have non-discriminatory access to Qwest’s CO.

12. Qwest takes exception with Covad’s position that requiring it to purchase mid-span collocation space for the purpose of placing repeater equipment to connect to a CLEC partner is economically infeasible.  Qwest also disputes Covad’s assertion that requiring CLECs to purchase such collocation space is contrary to FCC rules and regulations.

13. Qwest maintains that there is no FCC rule or order establishing CLEC-to-CLEC regeneration as an Unbundled Network Element (UNE).  Regarding collocation, Qwest argues it satisfies the § 251(c)(6) just and reasonable standard by providing CLECs non-discriminatory access to collocation spaces in its COs at Commission-approved rates.  Additionally, Qwest points out that it permits CLECs to provision their own cross-connections, with any necessary regeneration, within its COs for purposes of interconnection.

14. Qwest generally references the entirety of the FCC’s Fourth Advanced Services Order for the proposition that the FCC has carved out an exception to the rule that an incumbent local exchange carrier (ILEC) must provision CLEC-to-CLEC connections.  Qwest also refers to 47 CFR 51.323(h)(1), which it argues supports its position that it need not provide CLEC-to-CLEC connections by providing an exception for ILECs that permit collocating parties to provide connections for themselves.

15. Qwest disputes Covad’s assertions that Qwest’s collocation assignment policies create situations where CLEC-to-CLEC regeneration will be necessary.  Qwest points out that it assigns collocation space on a first-come first-served basis and any CLEC requesting collocation space has access to a space availability report from which a CLEC could choose a particular collocation space.  Qwest indicates it has no control over when a CLEC will request collocation space or which two CLECs will choose to enter into a business relationship for purposes of interconnecting.  

16. Based on its current practices, Qwest submits that there is no legal or factual support for Covad’s position that Qwest’s past practices of collocation assignment have created a discriminatory result that will continue into the future.  

17. Qwest cites paragraph 11 of the FCC’s Fourth Advanced Services Order, which it interprets to mean that “requiring ILECs to permit CLECs to self-provision their own CLEC-to-CLEC cross-connections would equate to the taking of an incumbent’s property.”
  According to Qwest, the Fourth Advanced Services Order no longer requires ILECs to give CLECs access to the CO outside of the CLECs’ collocation spaces to self-provision cross-connections; rather, it merely encourages ILECs to permit CLECs to self-provision the connections.  In those circumstances where an ILEC fails to permit such self-provisioning, Qwest maintains that those ILECs are required to provision the connection for the CLECs.  Therefore, Qwest concludes that much of the rationale for the rule change which is explained in the Fourth Advanced Services Order is not applicable to Qwest, since it allows CLECs to provision their own cross-connections.

18. Contrary to Covad’s assertions, Qwest maintains that it does not have a stand-alone CLEC-to-CLEC regeneration product, because the FCC does not consider CLEC-to-CLEC regeneration to be a UNE.  However, even though the FCC does not require Qwest to offer CLEC-to-CLEC connections, since it permits CLECs to provision their own cross-connections, Qwest indicates it nonetheless included in its interconnection agreement (ICA) with Covad, the COCC-X product.  This product, according to Qwest, is nothing more than the jumper wire connecting two CLECs on a common ICDF, to ensure that CLECs are able to complete the CLEC-to-CLEC connection by permitting one CLEC to bring its connection to the Qwest ICDF and permitting another CLEC to do the same.  The COCC-X product is priced at a TELRIC rate.

19. However, rather than offering CLEC-to-CLEC channel regeneration as a stand alone product, Qwest indicates that it does offer CLECs its EICT product.
  Qwest also indicates that it is able to provide channel regeneration as a component of EICT because it has responsibility for the entire end-to-end connection including the ability to test and maintain the facility.  Accordingly, Qwest states that if Covad chooses to forgo self-provisioning of a connection between it and another CLEC, Covad may purchase the EICT, which Covad has acknowledged is not prohibitively expensive.  Covad’s primary concern here according to Qwest is that the rates are not fixed.

20. Qwest takes the position that Covad’s strategy here is to have the Commission deem a non-existent product – CLEC-to-CLEC channel regeneration--as a § 251 service in order to avoid having to meet a federally--imposed standard in the event Qwest raises the price of the product.

21. In its Reply Testimony filed by Qwest Witness Michael Norman, Qwest submits its proposed language for the relevant portions of the ICA with Covad at §§ 8.2.1.23.1.4 and 8.3.1.9.

2. Covad’s Position

22. Covad takes the position that Qwest has an unequivocal obligation under § 251(c)(6) of the Telecom Act to provide channel regeneration at just, reasonable, and non-discriminatory terms, and at TELRIC based rates.
  

23. Covad disagrees with Qwest’s interpretation of 47 CFR 51.323(h)(1) as well.  According to Covad, read in conjunction with the Fourth Advanced Services Order, the regulation “clearly applies the just, reasonable and non-discriminatory standard of § 251(c)(6) to Covad-to-CLEC cross-connections.”

24. Covad reads the last sentence of 47 CFR 51.323(h)(1), which states, “[w]hen technically feasible, the incumbent LEC shall provide the connection using copper, dark fiber, lit fiber, or other transmission medium as requested by the collocating telecommunications carrier [],” to mean that the required provision of a specified transmission facility must, of necessity, include regeneration facilities under specific circumstances.
  As such, Covad disputes Qwest witness Norman’s representation at hearing that signal transmission without regeneration was possible with a straight connection up to 927 feet pursuant to ANSI standard B.2.5.

25. Covad additionally argues that the last section of 51.323(h)(1) looses all meaning if Qwest is not required to provide regeneration.  Covad posits that, if Qwest is under an obligation to provide the transmission medium of the CLEC’s choice, it must also provide the necessary equipment to actually make the transmission medium function properly under ANSI standards.

26. Covad also takes issue with Qwest’s interpretation of the exception language of 512.323(h)(1) – that, when CLECs can self provision the cross-connect with an ILEC’s permission, the ILEC is then excused from any obligation whatsoever from provisioning any facilities of any kind, including regeneration facilities.  Covad takes the position that, if the exception were construed in this matter, the last clause of the rule would have no meaning.  Additionally, Covad maintains that the FCC has already interpreted the exception contained in the rule in its Fourth Advanced Services Order, where it stated in a footnote:

In addition, although we find no statutory support for requiring that an incumbent LEC permit competitive LEC-provisioned cross-connects outside of their physical collocation space, we believe that competitive LEC provisioning of cross-connects imposes a much lesser burden on the incumbent’s property in certain circumstances, such as when the carriers being cross-connected occupy immediately adjacent collocation space, than when the cross-connects would traverse common areas of the incumbent LEC’s premises.

27. Covad, citing a Washington Utilities and Transportation Commission decision, interprets the footnote to mean that the FCC understood the self-provisioning exception to only cover instances where the CLEC-to-CLEC cross-connect is between adjacent collocation spaces.
  Covad posits that, in instances when the cross-connect is between two adjacent spaces, as contemplated in the Fourth Advanced Services Order, regeneration would not be required or necessary because the length of the cross-connect would fall below the ANSI threshold for provisioning regeneration facilities for a DS-1 or DS-3 circuit.

28. Covad also cites to an earlier FCC decision for the proposition that, given the FCC’s decision history regarding central office regeneration in the expanded interconnection context, it is logical to assume (according to Covad) that the FCC believes collocators should not be charged for regeneration.
  To accept Qwest’s position, Covad argues that one would have to believe that the FCC intended not only to reverse its previous ruling that no regeneration charges should apply to physical collocators, but that ILECs should not be required to provide it at all, which it argues is a nonsensical reading of the FCC’s rules and prior decisions.

29. With regard to pricing, Covad states that, in those instances when Qwest must either provide the cross-connect or permits self-provisioning between CLECs, it must provide regeneration facilities at TELRIC based or wholesale rates, as provided in the FCC’s First Report and Order dealing with the implementation of the local competition provisions of the Telecom Act, which includes collocation under § 251(c)(6).
  Covad concludes that Qwest must provide regeneration facilities to Covad at TELRIC based rates.

Covad also argues that Qwest’s proposal regarding regeneration is discriminatory because the cost is so high, Covad would not under any reasonable business circumstances 

regenerate its own connections through construction of a new collocation arrangement at or near mid-span between Covad and CLEC cages in the CO.  Further, the record in this proceeding indicates that appropriate space for such mid-span placement may not always be available, according to Covad.  Consequently, Covad finds that self-provisioning of its own regeneration facilities is not viable.

30. Covad deems discriminatory Qwest’s ability to establish a collocation cage to place regeneration facilities in Qwest to CLEC collocation at a low expense to Qwest, and that Qwest does not charge the Commission-approved rate for regeneration when the cross-connect is between Qwest and another CLEC or the same carrier’s collocation spaces, given Covad’s options regarding collocation and regeneration vis-a-vis other CLECs with which it may form a business relationship.  Covad argues that such price discrimination is barred under § 251(c)(6) of the Act, which requires that a CLEC-to-CLEC cross-connection requiring regeneration must be provided to Covad at rates, terms, and conditions that are just, reasonable, and nondiscriminatory.

31. Nor does Covad find Qwest’s retail EICT offering a lawful substitute for a wholesale, TELRIC rate for regeneration.  Covad maintains that the EICT offering is not a legal substitute for a bona fide wholesale offering for regeneration in a Covad to CLEC cross-connect in a Qwest CO for the term of the ICA.  Covad cites to the FCC’s TRO Remand Order
 for support of its argument.  In that Order, the FCC held that a “tariff alternative should not foreclose access to a corresponding network element even where a carrier could, in theory, use that tariffed offering to enter the market.” Id. at ¶ 48.

32. Covad indicates that the FCC, in its TRO Remand Order, stressed that it would be unreasonable to incent entry into a local exchange market only to have that entry undermined by services priced by, and within control, of the ILEC, which is the situation it is faced with here.  Because Qwest’s EICT tariff is within its control, Covad argues that Qwest can initiate a rate change for its EICT offering without Commission or FCC approval or oversight, alter its terms, or remove the product altogether.  Covad worries that such an ability would leave it at the mercy of Qwest with regard to regeneration rates should Qwest be allowed to substitute the EICT for a wholesale offering that complies with § 251(c)(6) of the Telecom Act.

C. Analysis

33. We must resolve several issues here.  We must first determine whether Qwest offers Covad the unfettered ability to provision its own regeneration for CLEC-to-CLEC cross-connections either in its collocation space, or at the ICDF.  If Qwest does provide access, we must determine whether such access is allowed on a non-discriminatory basis.  Finally, we must determine whether Qwest is required to charge a TELRIC (wholesale) or tariffed (retail) rate for this CLEC-to-CLEC regeneration.

34. In determining whether Qwest offers CLECs the unfettered ability to provision their own regeneration for CLEC-to-CLEC cross-connections in the CLECs’ collocation space or at the ICDF, we must review the evidence presented at rehearing, as well as look to the FCC’s directives in its Fourth Advanced Services Order for guidance.  

35. Although Qwest states that it permits CLECs to provision their own cross-connections with any necessary regeneration within its COs for purposes of interconnection, Covad argues that at present it can only regenerate its own connections through construction of a new collocation arrangement at or near mid-span between Covad and CLEC cages in the CO.  Covad maintains that under Qwest’s pricing structure the cost would be prohibitive such that, under any reasonable business circumstance, it would not collocate under this method because it could never recover the cost of the capital investment.  

36. Covad also points out that the testimony at rehearing indicates that appropriate space for the placement of regeneration equipment may not always be available.  Covad further maintains that Qwest’s collocation assignment policies create a situation where CLEC-to-CLEC regeneration will be necessary.  

37. Qwest argues that Covad’s witness conceded that it was technically feasible to self-provision CLEC-to-CLEC channel regeneration by purchasing mid-span collocation space at cost-based rates.  Qwest also disagrees with Covad that requiring it to purchase mid-span collocation space for the purpose of placing repeater equipment to connect to a CLEC partner is economically infeasible.  

38. Regarding Covad’s arguments concerning Qwest’s collocation assignment policies, Qwest points out that it assigns collocation space on a first-come first-serviced basis.  Additionally, CLECs requesting collocation space have access to a space availability report from which the CLEC can choose its collocation space.  

39. In its Fourth Advanced Services Order, the FCC concluded that pursuant to §§ 201 and 251(C)(6) of the Telecom Act, upon request ILECs must provision cross-connects between CLEC collocation spaces.
  We find that the cross-connects that are the subject of this rehearing are governed by the provisions of § 251(c)(6).  As such, Qwest has an obligation to provide physical collocation of equipment necessary for interconnection area access to UNEs at its CO premises on rates, terms, and conditions that are just and reasonable.
  

40. The FCC’s Fourth Advanced Services Order further concludes that “[o]nce equipment is eligible for collocation, the incumbent LEC must install and maintain power cables, among other facilities and equipment, to enable the collocator to operate the collocated equipment.”
  The FCC went on to find that “[t]he power cables are not ‘collocated’ merely because the incumbent LEC installs and maintains these cables in areas outside the requesting carrier’s immediate collocation space.  Instead, the incumbent provides the power cables as part of its obligation to provide for interconnection and collocation on ‘rates, terms and conditions that are just reasonable and non-discriminatory’.”
  

41. The FCC further indicated that “as with power cables, an incumbent installs and maintains cross-connect cables – or refuses to install and maintain them – as part of the terms and conditions under which the incumbent provides collocation.  Indeed, the Commission has long considered cross-connects to be part of the terms and conditions under which LECs provide interconnection.”
  

42. According to the FCC, “[t]he provisioning of cross-connects within the incumbent’s premises merely puts the collocator in position to achieve the same interconnection with other competitive LECs that the incumbent itself is able to achieve.”

Both parties cite 47 CFR § 51.323(h)(1) to support their respective positions.  The FCC addressed the rule briefly in the Fourth Advances Services Order, indicating that no statutory authority existed to require ILECs to allow CLECs to self-provision cross-connects.  While the FCC indicated that CLEC self-provisioning imposes a lesser burden on ILEC property when collocation occurs between adjacent collocation space, the FCC nonetheless encouraged ILECs to “adopt flexible cross-connect policies that would not prohibit competitive LEC-provisioned cross-connect in all instances.”

43. We agree with Covad that under § 251(c)(6) of the Telecom Act, Qwest is obligated to provide channel regeneration at just, reasonable, and non-discriminatory rates.  We also agree with Covad’s reading of 47 CFR 51.323(h)(1), especially that the last sentence of that section requires provision of a specified transmission facility, which includes regeneration facilities under specific circumstances.
  It is logical that regeneration may, in certain circumstances, be necessary in order for cross-connections to operate.

44. We additionally agree with Covad that Qwest’s policies regarding collocation and cross-connections within its COs may require regeneration. Therefore, the economic impossibility of placing mid-span collocations coupled with the fact that space for regeneration equipment may not be available convinces us that Covad cannot self-provision its own regeneration facilities and, as such, Qwest does not provide unfettered ability for Covad to provision its own regeneration.

45. The next issue we must address is whether the access Qwest does allow is provided on a non-discriminatory basis.  

46. Qwest maintains it satisfies the § 251(c)(6) just and reasonable standard by providing CLECs non-discriminatory access to collocation spaces in its COs at Commission-approved rates.  Based on its current practices, Qwest takes the position that there is no legal or factual support for Covad’s position that Qwest’s past practices of collocation assignment have created a discriminatory result that will continue into the future.

47. As indicated supra, Covad maintains that Qwest’s regeneration practices are discriminatory because the cost is prohibitive.  Additionally, Covad argues that appropriate space for a mid-span placement of regeneration equipment may not always be available.  Covad juxtaposes its situation with Qwest’s ability to place regeneration facilities for a Qwest-to-CLEC collocation at a low expense to Qwest, in addition to the fact that Qwest does not charge the Commission-approved rate for regeneration when the cross-connect is between Qwest and another CLEC.  All this taken together, according to Covad, results in a discriminatory environment that favors Qwest.

48. As discussed supra, we find that § 251(c)(6) requires Qwest to provide CLEC-to-CLEC cross-connection requiring regeneration at rates, terms, and conditions that are just, reasonable, and nondiscriminatory.  Consequently, we find that, given the prohibitive cost to Covad to provide channel regeneration, coupled with the fact that mid-span regeneration may not always be possible because space may not be available (in contrast to Qwest’s practices and pricing for Qwest-to-CLEC regeneration) Qwest does not provide access on a non-discriminatory basis as it is required to do pursuant to § 251(c)(6) of the Telecom Act.

49. Finally, with regard to what rates Qwest may charge, we are persuaded by Covad’s arguments that, in those instances when Qwest must either provide the cross-connect or permits self-provisioning between CLECs, it must provide regeneration facilities at TELRIC based rates.  

50. We also agree with Covad that Qwest’s retail EICT offering is not a lawful substitute for a wholesale TELRIC rate for regeneration.  Therefore, we find that Qwest must charge TELRIC rates for channel regeneration, when it is needed to complete a CLEC-to-CLEC cross-connection.  To implement these rates, Qwest shall include the rate for regeneration as ordered in Docket No. 97A-577T in this ICA on an interim basis. If Qwest believes that this interim rate does not fully compensate it’s costs based on the TELRIC methodology, it may file a new TELRIC cost study for CLEC-to-CLEC specific regeneration to replace the interim rate. 

51. We find that neither Qwest’s nor Covad’s proposed language for this ICA captures our decision on this regeneration issue. Therefore, we order Qwest and Covad to work together to submit new language that complies with this decision to be filed with the finalized ICA.

II. ORDER

A. The Commission Orders That:

1. Qwest Corporation and DIECA Communications, Inc., doing business as Covad Communications Company shall file new language for § 8.2.1.23.1.4 and § 8.3.1.9 of a finalized Interconnection Agreement between the parties, consistent with the language of this Order.

2. Qwest Corporation shall charge Total Element Long-Run Incremental Cost rates for channel regeneration which shall include the rate for regeneration as ordered in Docket No. 97A-577T on an interim basis consistent with the language of this Order.  

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 30, 2005.
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� Exhibit A, Qwest’s Statement of Generally Available Terms and Conditions.


� See Decision No. C04-1348, issued November 16, 2004, pp. 3-4 at ¶10.


� Rule 47 CFR 51.323(h)(1) states: “An incumbent LEC shall provide, at the request of a collocating telecommunications carrier, a connection between the equipment in the collocated spaces of two or more telecommunications carriers, except to the extent the incumbent LEC permits the collocating parties to provide the requested connection for themselves or a connection is not required under paragraph (h)(2) of this section.  When technically feasible, the incumbent LEC shall provide the connection using copper, dark fiber, lit fiber, or other transmission medium as requested by the collocating telecommunications carrier.”


� Paragraph 11 of the Fourth Report and Order refers to remand language in GTE Service Corp. v. FCC, 205 F.3d 416 (D.C. Cir.2000) at pp. 420-27.  


� According to Qwest, EICT is a finished service out of Qwest’s FCC 1 Access Tariff.  EICT is an end-to-end service that can provide CLECs with interconnection facilities between each other and includes regeneration if needed pursuant to ANSI standards.


� Section 251(c)(6) states in relevant part:


…(c) ADDITIONAL OBLIGATIONS OF INCUMBENT LOCAL EXCHANGE CARRIERS – In addition to the duties contained in subsection (b), each incumbent local exchange carrier has the following duties:


…6) COLLOCATION – The duty to provide, on rates, terms and condition that are just, reasonable, and nondiscriminatory, for physical collocation of equipment necessary for interconnection or access to unbundled network elements at the premises of the local exchange carrier, except that the carrier may provide for virtual collocation if the local exchange carrier demonstrates to the State commission that physical collocation is not practical for technical reasons or because of space limitations.


� Covad points to ANSI standards T1.102-1993, which require that, when the cross-connect between CLECs exceeds 655 feet for a DS-1 facility or exceeds 450 feet for a DS-3 facility, regeneration is necessary.


� See Hearing Transcript, pp 94-99.


� Fourth Advanced Services Order, n. 158.


� See In the Matter of the Petition for Arbitration of Covad Communications Company with Qwest Corporation Pursuant to 47 U.S.C. Section 252(b) and the Triennial Review Order, Final Order Affirming, in Part, Arbitrator’s Report and Decision; Granting, in Part, Covad’s Petition for Review; Requiring Filing of Conforming Interconnection Agreement, Docket No. UT-043045, Order No. 06, issued February 9, 2005.


� “[The FCC] find[s] that it is unreasonable for … LECs … to charge interconnectors for the cost of repeaters in a physical collocation arrangement because the record demonstrates that repeaters should not be needed for the provision of physical collocation service …” 


In proscribing recovery of repeater costs from interconnectors, [the FCC] rel[ies] on the ANSI standard’s requirement that when a passive POT bay is used, a repeater is only necessary when the cabling distance between the POT bay and the LEC’s cross-connection bay exceeds 655 feet for a DS-1 signal and 450 feet for a DS-3 signal.  In the Matter of Local Exchange Carriers’ Rates, Terms and Conditions for Expanded Interconnection Through Physical Collocation for Special Access and Switched Transport, Second Report and Order, 12 FCC Rcd. 18,730 CC Docket No. 93-162 (Rel. June 13, 1997) ¶¶ 117-118.


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd. 15499, 15816 CC Docket No. 96-98 (Rel. August 8, 1996), ¶ 629.


� In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Order on Remand, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-290, 2005 WL 289015 (Rel. February 4, 2005).


� See Fourth Advanced Services Order, ¶¶ 63 and 79.


� 47 U.S.C. § 251(c)(6).


� Id. at ¶79.


� Id.


� Id. (footnote omitted)


� Id. at ¶82.


� Id., n.158.


� The last sentence of 47 CFR § 51.323(h)(1) reads, “When technically feasible, the incumbent LEC shall provide the connection using copper, dark fiber, lit fiber, or other transmission medium as requested by the collocating telecommunications carrier.”
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