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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, and reconsideration (RRR) filed by Public Service Company of Colorado (Public Service or Company); CF&I Steel, LP and Climax Molybdenum Company (CF&I/Climax); and Staff of the Colorado Public Utilities Commission (Staff) on May 2, 2005.   In the applications for RRR, Public Service, CF&I/Climax, and Staff ask the Commission to reconsider portions of Decision No. C05-0412, mailed on April 11, 2005.

2. On May 6, 2005, Staff filed a Notice of Modification to its Application for Rehearing, Reargument and Reconsideration of Decision No. C05-0412 (Notice).  Within the Notice, Staff modified a sentence on page 2 of its RRR pleading.

3. On May 10, 2005, Public Service filed a Motion for Leave to Reply to the Application for Rehearing, Reargument and Reconsideration filed by the Staff of the Public Utilities Commission (Motion).  Public Service alleges that Staff’s RRR contains a number of new arguments based on factual claims that are not a part of the record in this proceeding.

4. On May 16, 2005, Staff filed a Response Opposing Public Service Company’s Motion for Leave to Reply to the Application for Rehearing, Reargument and Reconsideration filed by Staff. (Response).  Staff contends that Public Service has not stated good cause either for the granting of its motion or for the resulting consideration of its contemporaneously filed Reply to Staff’s RRR.

Discussion and Conclusions

5. Staff’s RRR contains statements which we believe relies on information that is not a part of the record:

The workpapers supporting the $1,580 in excess facilities charge as testified to by Public Service witness Niemi (Tr. 1/25/05, p. 130, l. 16) was derived using an 11% revenue requirement factor.  See Exhibit No. 78 (Public Service’s Response to Staff General Audit Response No. CPUC28-2).  These excess investment and maintenance expenses are on the general books of Public Service and are recovered either from IBM or the general body of ratepayers.  In this particular case, because the charge to IBM is set too low (11% of $172,363, rather than 15.4% of $172,363), the general body of ratepayers is subsidizing IBM in the amount of $7,894 per year.  This is one example of the difficulty Staff has with the current Public Service excess facilities charges tariff.

Exhibit 78, the contract between Public Service and IBM, does not include any of the work papers referenced by Staff.  Therefore these sentences will be stricken from the Staff’s RRR application. 

6. Regarding the Motion of Public Service and the Response of Staff, we note that under Commission Rule 4 Code of Colorado Regulations 723-1-22(b) responses and replies to applications of RRR are not permitted.  Therefore, we deny both the Motion and the Response.

1. Summer Period

The parties’ individual RRRs each seek reconsideration of our determination that the summer period for seasonal rates shall be three months in length.  In its RRR, Public Service contends that our Decision has created certain anomalous results such as:  1) customers would end up paying a rate for generation capacity during September that is less than the average winter costs, even though September’s cost are likely to be higher than the other eight months of winter; 2) demand during September is forecast to always exceed the winter peak, thus the winter peak 

will be shifted from its historical peak of either December or January.  The result is that the factor which drives winter peak (heating and lighting loads) would no longer drive the peak.  Rather, warm weather factors such as air conditioning would drive the Company’s winter peak; 3) participants under the Interruptible Service Option Credit Program (ISOC) could receive a demand credit which is in excess of their billed demand rate.  This could result in a situation where an interruptible customer would receive a negative bill during the month of September; 4) Secondary General (SG) customers whose peak demand occurred in September during the test year and is growing very rapidly will not receive the proper price signals to constrain their growth; and 5) potential customer confusion regarding the different summer periods with customers that are participating in the Residential Price Response Program.  Such confusion could result in those customers making poor decisions regarding their use of power during peak periods in September.

7. In its RRR, CF&I/Climax echoes Public Service’s concern regarding September becoming the new “winter” peak and the inconsistent summer periods—a three-month period for seasonal rates and a four-month period for ISOC customers.

8. Staff, in its RRR also supports a four-month summer period.  It states that it has worked with the Company to develop the seasonal rates based on the Denver Building Owners and Managers Association method contained in the already filed compliance filing in this case.  As a result, Staff contends that it would no longer need 30 days to review other changes to Public Service tariffs that the Commission might order upon this or any other party’s application for RRR.

9. We are persuaded by the arguments presented by Public Service regarding the unintended effects of excluding September as part of the summer period, namely a forecasted shift of winter peak to September; the associated effects of the potential that the rates in September may not cover costs; and the possible September ISOC credit exceeding the standard demand rate.  We conclude that our previous Decision should be amended.  Although moving to a four-month summer period reduces the summer differentials by an average of 23 percent, we believe the arguments presented by Public Service outweigh the benefits of having higher differentials.  Therefore, we grant RRR on this issue.

2. Roll-in of the SG Rate Class

10. Within its RRR, CF&I/Climax requests that we reconsider but not rehear our decision to exclude the SG class from the C&I (Commercial and Industrial) class for purposes of allocating production and transmission capacity costs.  CF&I/Climax includes Exhibit A to its RRR, which indicates the respective summer/winter demand charges for the SG, Primary General (PG), and Transmission General (TG) customers based on Public Service’s compliance filing in Advice Letter No. 1432-Electric.

11. CF&I/Climax notes that the differential between the TG and PG rate component is based solely on the line loss factor of 1.0229 applied to the TG rate. It contends that, if the line loss factor of 1.0456 is applied to the TG rate to develop the SG rate, the SG rate would be higher for summer than the $9.17 shown on Exhibit A to the CF&I/Climax RRR application.  Consequently, CFI/Climax contends that, as a result of our Decision, an SG customer will pay less than a PG customer for both its summer and winter demand rates.

12. CF&I/Climax goes on to provide additional reasons why SG should be rolled into the C&I class:  1) system-wide capacity costs associated with production and transmission are the same without regard to customer classes; 2) capacity costs per unit of demand increases as voltage reduction occurs; 3) the number of customers in a class has nothing to do with production and transmission costs associated with capacity delivered to any particular customer class; 4) a class of customer that has a growing summer peak and a lower load factor is the cause of increased production and transmission capacity costs; and 5) the Commission decision on this point strays from the policy of cost-tracking rates which provide price signals to customers. 

13. Reviewing Exhibit A reveals that the SG demand rate is lower than the PG demand rate.  While this may seem counterintuitive using the logic set forth by CF&I/Climax, the compliance filing demonstrates that the SG class of customers must have a unique load shape which results in a benefit to it from a cost allocation/rate design perspective.  If the SG rate class was rolled into the C&I class, we believe that TG and PG customers would receive a form of subsidy from the SG class.  Therefore, the Commission will deny the request for reconsideration on this issue.

14. Commissioner Miller dissents on this issue and stated he believes the CF&I/Climax arguments have merit.  Commissioner Miller would have preferred a rehearing on this issue in order that the points raised in the RRR application could have been more fully developed and debated.

3. Report and Elasticity Study

15. Staff notes that we inadvertently overlooked a portion of the Staff’s statement of position regarding the report and elasticity study, since Decision No. C05-0412 is silent on the issue.  Staff reiterates its request that we order the Company to prepare a report and study which would evaluate the benefits of seasonal rates.  Under Staff’s proposal, such a report would be filed no later than March 31, 2008.  The report would include the data collected, the methods used to evaluate the data, verification of the benefits, and whether peak demand and related energy were reduced.  The elasticity study would examine the changes in customers’ electricity use after the seasonal rates are implemented and include a statistical analysis.  As a means to control costs, Staff suggests that Public Service could use studies undertaken by other utilities.  In Staff’s opinion, an examination of customer reactions to price changes is essential if the goal of mitigating summer electricity usage through seasonal rates is to be achieved.

16. Although we discussed this issue and rejected Staff’s recommendation during the deliberations, we failed to include a discussion of our ruling within Decision No. C05-0412.  Turning to the merits of the request, we find that because the summer differentials are going to be small (in the range of three-tenths of a cent for a Residential customer), it does not appear to us that the Company would be able to isolate the impact of the summer differentials such that it would provide any meaningful information.  Therefore, we deny the request for reconsideration on this issue.

4. Section 40-3-104.3, C.R.S., Customers

17. Staff argues that public utilities law requires a result different than that set forth in our Decision regarding treatment of this issue.  Staff argues that our holding is contrary to the mandates of § 40-3-104.3, C.R.S. (section 104.3) and is unsupported by the evidence in the record.  Staff believes that we erred on the facts in our stated justification for rejecting Staff’s proposed treatment.  Specifically, Staff finds error with our findings that its method of treating section 104.3 customers as a separate rate class would not meet the intent of the statute, and that discontinuance by these section 104.3 customers could have an adverse affect on the remaining customers to cover the associated fixed costs.

18. Staff contends that, historically, the ”adversely affected” language found in the statute goes to the function of a fully distributed cost methodology to ensure that the rates of the general body of ratepayers are not increased to recover the revenue shortfall.  As such, Staff cannot discern any portion of the statute that expresses the intent described by the Commission in its order.  Moreover, Staff contends that this Commission ruling is contrary to other previous Commission rulings on section 104.3 applications.

19. Staff also asserts that the record in this case supports the idea that the general body of ratepayers are better off to have the section 104.3 customers treated as separate rate classes.  This result is evident, it claims, if the Staff model is modified to implement what the Commission ordered in this case.  Staff contends that its method ends the subsidy that benefits section 104.3 customers.  Staff also asserts that the statute is clear that the Commission is to specify a fully distributed cost methodology to be used to segregate the ratebase, expenses, and revenues for section 104.3 customers, and the Public Service method does not do that.

20. Commission Advisory Staff attempted to verify Staff’s claim that modifications of its model would demonstrate that customers are better off to have the section 104.3 customers treated as their own rate classes. Advisory Staff changed the energy allocator, non-coincident peak allocator, the coincident peak allocator, and the sum of individual maximum demand allocator.  The result of these changes showed that the section 104.3 customers who are taking service under the SG rate would benefit if they were considered part of the existing SG rate class, but the section 104.3 customers who are taking service under the PG and TG rate would not be better off.
  As a result, Advisory Staff suggested that the Commission not rely upon Staff’s claim since it cannot be readily verified.  We agree with Advisory Staff’s conclusion.

Staff asserts that it could not discern any portion of the statute that expresses the intent described in our Decision that Staff’s method would not meet the intent of section 104.3 

because it would adversely affect remaining customers.  We find that the statute gives the Commission wide latitude to determine what factors to consider to determine the adversely affected standard.  As set forth in Decision No. C05-0412, we reasoned that remaining customers would be negatively impacted if a section 104.3 customer left the system because the fixed costs which were previously paid for by the section 104.3 customer would now have to be collected from the remaining customers.

21. Staff attached as part of its RRR application a 1997 Commission decision in which Public Service sought approval for five section 104.3 contracts.  Decision No. C97-1038 states at the bottom of page five:

Finally, the application sufficiently demonstrates that retention by Public Service of these five customers under contract is preferable to losing these customers since these customers will continue to contribute to recovery of system fixed costs.

22. We find that our reasoning in Decision No. C05-0412 is consistent with previous Commission rulings.  From a policy perspective, the intent of section 104.3 is to allow the Company to flexibly price service to customers that have the intention to decline or discontinue service.  In his rebuttal testimony, Company witness Mr. Keyser states on page 23 that if the Commission were to adopt the Staff method it would discourage the Company from entering into some discounted contracts.  Such a result would be contrary to the intention of the General Assembly.  We find that, if we were to adopt a ruling which discouraged the Company from entering into section 104.3 contracts on a going forward basis, ratepayers could be adversely affected since the system’s fixed costs would have to be spread among fewer customers.

23. Staff also argues that we failed to capture the intent of section 104.3, which is to “specify a fully distributed cost methodology to be used to segregate rate base, expenses, and revenues associated with utility service provided by contract pursuant to this section from other regulated utility operations.”  Id.  We are not persuaded by Staff’s argument.  Rather, we find that the intent of section 104.3 is much broader than the specific language of paragraph (2)(a) of that statute as Staff contends.  For example, paragraph (1)(a)(I)(C) directs the Commission, when approving contracts pursuant to this statute to ensure that, “[t]he approval of the application will not adversely affect the remaining customers of the public utility.” Id.  Additionally, when read in its entirety, paragraph (2)(a) of section 104.3 directs “for contracts involving electric and steam service, if revenues from a service provided pursuant to this section are less than the cost of service as determined by the fully distributed cost methodology specified by the commission, the rates of other regulated utility operations may not be increased to recover such difference between costs and revenues.”  Id.  Given the express language of the statute, we find that our original decision on this matter captures the statutory intent to protect the general body of ratepayers from subsidizing any revenue shortfalls that may occur as a result of contracts entered into by Public Service under the terms of the statute.  Therefore, we deny Staff’s RRR on this issue.

5. Radial Lines

24. Staff requests that the Commission change its ruling on radial lines by directly assigning them to the customer they serve instead of having the costs for these lines rolled into the central system transmission cost category and assigned to all customers.  Within its RRR, Staff contends that its position does not result in the over-recovery situation claimed by the Commission in its order.  Staff is also concerned that, should we uphold our Decision, it will have disturbing consequences in the future.  Staff contends that at the January 4, 2005 technical conference it provided a remedy to avoid the risk of over-recovery by reducing the amount of plant investment in the direct assigned radial transmission line bucket.

25. Staff also expresses concern that the logical extension of our Decision regarding radial lines would lead to the abolishment of the service and facilities (S&F) charge.  Staff reasons that, if it is acceptable for all customers to pay for some transmission facilities (the radial lines) that they do not use, then it should be acceptable for a distribution customer to pay for other distribution facilities which they do not use either.  Thus, all costs which are collected from specific customers for the facilities used to provide them service should just be rolled into the energy and demand charges of a customer.

26. We find that the inherent over-recovery problem discussed in Decision No. C05-0412 is not a problem that should be addressed through altering the computer model of a party.  To continue with Staff’s bucket analogy, the issue is not whether the costs put into the bucket should be reduced (through changing the model), but whether the costs should be put in the bucket at all.

27. The potential for over-recovery discussed in the decision exists because of possible different treatment between the Federal Energy Regulatory Commission (FERC) and Commission jurisdictions.  The Company is seeking to obtain the same treatment for these radial lines which the FERC has previously allowed—namely, to classify these assets as part of central system transmission.  We find that, were we to adopt Staff’s method, the result would be a different cost recovery treatment for radial lines in both jurisdictions, which in turn could possibly result in over-recovery for Public Service.

28. We are not persuaded by Staff’s extension argument to the S&F charges because, in our opinion, the rationale for the radial line treatment is for consistencies between jurisdictions.  There is no jurisdictional consistency issue with S&F charges because distribution facilities are not required to serve wholesale customers and therefore are not jurisdictional to FERC.  Therefore, we deny RRR on this issue.

6. Excess Facilities

29. This issue has evolved from Staff’s original concern, which was that IBM should have a unique S&F charge because it has some dedicated plant (transmission, distribution, and substation facilities), providing it a higher level of service (Wendling Answer testimony p. 23), to a concern Staff raised in its Statement of Position in footnote 53 that IBM’s excess facilities charge is not set forth anywhere in Public Service’s tariff.  As a consequence, Staff argues that the setting of rates by non-tariff contract is possibly a violation of public utilities law.  Staff also alleges that the Company might be over-collecting from IBM.  Staff now contends that the Commission in its decision addressed excess facilities charges as an issue of general applicability and not solely in the context of IBM.

30. Staff also expresses a concern regarding the Public Service excess facilities tariff.  Staff maintains that, although there is a current tariff addressing excess facilities, it fails to contain a specific dollar amount of the charge or a verifiable formula, or even a requirement for Commission approval.  As a result, Staff contends that the Commission cannot determine if a rate or charge customers pay for excess facilities meet the just and reasonable standard.  Staff concludes that the current excess facilities tariff format is an unlawful tariff since § 40-3-101, C.R.S., requires all rates to be just and reasonable.

31. Staff contrasts this concern with the Company’s treatment for TG customers’ S&F charges.  Tariff Sheet 62 indicates, by customer name, the amount each TG customer pays for a S&F charge.  Staff suggests this tariff treatment should be used for any customer that is being charged for excess facilities.

32. Preliminarily, we find that a portion of Decision No. C05-0412, relating to Public Service’s excess facilities tariff, should be stricken.  Specifically, we strike page 19, end of paragraph 49, which reads: “However, we point out that Public Service’s Colo. PUC No. 7 Electric tariff at Sheet No. R123 expressly provides for excess facilities charges.” The entire paragraph 50 should be stricken as well.  We find that, by including these paragraphs in the decision, we have unintentionally expanded the scope of the issue originally raised by Staff.  Staff’s original issue was whether IBM should have a customer specific S&F charge, not whether the Company’s excess facilities tariff produces just and reasonable rates.  Because we struck those specific provisions of Decision No. C05-0412, we consequently deny Staff reconsideration on this issue as moot.

7. High-Side Distribution Substations

33. Staff requests that a portion of the high-side of distribution substation costs be allocated to the retail ratepayers because these facilities are used to deliver electricity to them.  Staff contends that basing a Commission decision on what Public Service might do in the future with regard to a hypothetical regional transmission organization is an insufficient basis to change the historical treatment for these assets.  Staff also disputes the completeness of the white board drawing of Mr. Keyser (Exhibit 85) at hearing.  To illustrate its point, Staff provides a hypothetical analogy to a toll-road and an interchange for how the electricity flows on the transmission/distribution systems.
  Staff contends that the retail customer should still have to pay their fair share of high-side transmission assets since they receive some of the associated benefits.

34. We find that this issue is similar in nature to the radial line issue discussed supra regarding consistency in assigning costs to a jurisdiction.  Public Service seeks to classify these assets as part of central system transmission as it currently does at the FERC.  If we were to adopt Staff’s method, these same assets would be treated differently between the jurisdictions and the same over/under-recovery situation could result.

35. Staff did not raise any new arguments in its RRR which would lead us to conclude that our previous Decision should be modified.  Therefore, we will deny reconsideration on this issue.

8. Windsource

36. In its application for RRR, Staff requests that the Commission rescind its encouragement for cost-based rates or otherwise clarify whether such a rate design would impact the below-the-line status of the Windsource Program.

Staff states that it is concerned that the Commission may be trying to formally change the settled and approved policy regarding the Windsource Program.  Staff indicates that we approved the Windsource Program as an optional, experimental renewable energy service program.
 The Commission approved the Windsource Program based on a settlement filed in that case (1997 Windsource Settlement), which established that the program would be at shareholder risk, with rates established through “value-pricing” rather than a cost-based analysis.  

Staff asserts that the January 14, 2005 Windsource Settlement Agreement (2005 Windsource Settlement) is not intended to modify or amend the 1997 Windsource Settlement in any way.  Because the Windsource costs and revenues will continue to be treated as “below-the-line” for ratemaking purposes, it was not Staff’s intent that Public Service be encouraged to use a cost-based approach for the Windsource rates in future rate case filings.

37. Staff appears to take the position that if Windsource is optional and below-the-line, the Commission should not require cost-based rates.  We recognize that the optional Windsource offering works well under the stipulated value-pricing approach.  However, we note that the program was not intended to be permanently exempt from a cost-based rate design.  At some point we will likely need to take a better look into the actual costs of the Windsource Program and potential subsidization between Windsource and other customers.

In Decision No. C97-203, which initially approved the Windsource Program, the Commission found the $2.50 per 100 kWh premium to be “acceptable,” but raised concerns about interconnection cost cross-subsidization.
  The Commission stated that, because the project was still in its design phase with many items still unknown, it believed that it would be premature to rule on the subsidization issue at that time.  Because the costs for Windsource have not yet been fully explored, we do not know if, or to what degree, Windsource cost subsidization is occurring.  In Decision No. C05-0412, we approved the 2005 Windsource Settlement with the continuation of rates based on value-pricing.  However, neither the Commission, nor the 2005 Windsource Settlement advocated that value-pricing be used for Windsource rates into the indefinite future.  We approved the 2005 Windsource Settlement because numerous parties were 

involved in the analysis of the rates, terms, and conditions of the proposed Windsource tariffs, and in the context of an optional, below-the-line program, the rates developed through the value-pricing approach continue to be adequate.  However, consistent with the initial approval of the Windsource Program, we continue to believe that cross-subsidization could be a potential issue.  This potential cross-subsidization can only be determined through a cost-based rate analysis.  However, we do not believe the potential for cross-subsidization warrants a hard requirement for a cost-based rate analysis at this time.  We re-emphasize our encouragement to Public Service to use a cost-based approach for Windsource rates in future rate case filings.
38. As to Staff’s request for clarification of how a cost-based a rate design would impact the below-the-line status of the Windsource Program, we do not believe that a cost-based rate design by itself would necessarily prevent continuation of below-the-line treatment of the Windsource Program.  We clarify that the Commission’s encouragement for a cost-based rate approach should not be interpreted to have any impact on whether the Windsource Program should remain below-the-line.
II. OTHER

A. Advice Letter No. 1432 - Electric

39. On April 29, 2005, Public Service filed Advice Letter No. 1432-Electric with a proposed effective date of June 1, 2005 in compliance with Decision No. C05-0412.  As a result of granting reconsideration in this decision, that Advice Letter no longer reflects the Commission’s ruling in this case.  Therefore Advice Letter No. 1432-Electric is rejected. 

B. Compliance Filing

40. Staff indicates that, if the Commission agrees with a four-month summer period, Staff would no longer seek 30 days to review other changes to Public Service’s tariff that the Commission might order upon this or any other party’s application for RRR.  Staff also states that it supports the Company’s effort to place the redesigned rates into effect by June 1, 2005.  Therefore, we direct that the compliance filing resulting from this decision shall be filed with not less than five business days between the date Public Service files its Advice Letter and attached tariffs, in compliance with this Order, and the effective date of the tariffs to allow interested parties sufficient time to review it.

C. Customer Impact

41. We require Public Service to provide the average residential (based on a usage of 625 kWh) and average commercial (based on a usage of 1,265 kWh) customer impacts at the same time that Public Service makes its compliance filing.

III. ORDER

A. The Commission Orders That:

1.  The application for rehearing, reargument, and reconsideration filed by Public Service Company of Colorado is granted, consistent with the discussion above.

2. The application for rehearing, reargument, and reconsideration filed by CF&I Steel, LP and Climax Molybdenum Company is partially granted, consistent with the discussion above.

3. The application for rehearing, reargument, and reconsideration filed by Staff of the Colorado Public Utilities Commission is partially granted, consistent with the discussion above.

4. Public Service Company of Colorado's Motion for Leave to Reply to the Application for Rehearing, Reargument and Reconsideration filed by the Staff of the Public Utilities Commission filed on May 10, 2005 is denied. 

5. The Response Opposing Public Service Company’s Motion for Leave to Reply to the Application for Rehearing, Reargument and Reconsideration, filed by Staff of the Colorado Public Utilities Commission on May 16, 2005, is denied.

6. Advice Letter No. 1432-Electric, and the accompanying tariff sheets filed by Public Service Company of Colorado on April 29, 2005, are rejected.

7. Public Service Company of Colorado shall file its Advice Letter and tariffs as a compliance filing, with not less than five business days between the date the compliance filing is made and the proposed effective date of the tariffs.

8. Public Service Company of Colorado shall provide to the Commission the average residential and average commercial customer impacts, consistent with the discussion above.

9. The Commission will strike a portion of Decision No. C05-0412 relating to Public Service Company of Colorado’s excess facilities tariff, consistent with the discussion above.  

10. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, shall begin on the first day following the effective date of this Order.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
May 17, 2005.
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� Page 17 of Staff’s RRR.


� Advisory Staff expressed some concern that it may not have correctly captured all the necessary changes to the Staff’s model because of the complexity and inter-related file links in the Staff model.


�  Should Staff feel strongly about the adequacy of Public Service’s excess facilities tariff, it may request the Commission initiate a show cause proceeding.


� The analogy can be summarized as a toll road does not provide the driver the option to bypass an interchange, but instead requires the driver to exit at every interchange even if that interchange is not the drivers’ final destination.


� See Staff RRR, pages 22 and 23.


� The Commission approved the Windsource Program in 1997 in Decision No. C97-203, Docket No. 96A-401E.


� See Decision No. C97-203, paragraph 4.


� Contained within the April 29, 2005 compliance filing are 124 blank tariff sheets which state that they are “Reserved for Future Filing.”  The Commission believes that these randomly scattered blank tariff sheets are unnecessary because they make reviewing the tariff more difficult.  As a result, we encourage the Company in this compliance filing to greatly reduce or eliminate the use of blank tariff sheets.
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