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I. BY THE COMMISSION

A. Factual and Procedural Background

1. This matter comes before the Commission on Exceptions filed by Public Service Company of Colorado (Public Service) to Decision No. R05-0269, the Recommended Decision of the Administrative Law Judge (Recommended Decision) in this docket.

2. On March 12, 2004, Kinder Morgan, Inc. (Kinder Morgan) and its affiliate Rocky Mountain Natural Gas Company (RMNG) (Applicants jointly) filed a joint application for authority to provide natural gas service in and around the town of Whitewater, south of Grand Junction (Application).  The Commission issued public notice of the Application on March 15, 2004.  The matter was assigned to an administrative law judge (ALJ).

3. On April 15, 2004, Public Service timely filed a Petition to Intervene and Request for Hearing.  Public Service’s Petition was granted in Decision No. R04-0486-I.

4. The Commission deemed the Application complete as of April 19, 2004, by minute entry dated April 28, 2004.

5. On May 10, 2004, Commission Staff (Staff) intervened in opposition to the Application, and requested hearing.

6. Hearing was held in this matter on August 26 and 27, 2004, after submission of direct testimony by Applicants, answer testimony by Public Service and Staff, and rebuttal testimony by Applicants.  Additionally, the parties filed post-hearing statements of position, and replies.

7. On January 10, 2005, the ALJ held a post-hearing conference in this matter, at which time the parties agreed to extend the time for the Commission to issue its decision to and including February 28, 2005.  At that same conference, the ALJ stated her findings of fact and conclusions of law for the parties, and directed the Applicants to prepare a draft proposed recommended decision based on those announced findings of fact and conclusions of law.  The ALJ also allowed Public Service and Staff opportunity to comment on the resulting draft.  The ALJ then rewrote the draft, after giving consideration to all submitted comments, and transmitted her Recommended Decision to the Commission on March 4, 2005.

8. On March 11, 2005, Public Service filed a motion for enlargement of time within which to file exceptions to the Recommended Decision, seeking to extend the deadline to April 4, 2005.  The Commission declined to allow the full request, but granted an extension to March 28, 2005.  Public Service timely filed its Exceptions to the Recommended Decision, and Applicants filed their Reply to Exceptions on April 8, 2005.

9. For the reasons stated here, we deny Public Service’s Exceptions and approve the Recommended Decision with modifications.

B. Discussion

10. In its Exceptions, Public Service raises 11 separate issues for consideration:  a) whether Public Service has a right to serve the Whitewater area based upon a potential duplication of facilities; b) whether Public Service or the Applicants are better able to serve the Whitewater area; c) whether there is a danger of cross-subsidization of new customers by existing customers, and if so, the conditions to be imposed upon any grant of a certificate in this matter; d) whether the affiliate relationship between KMI and RMNG will result in windfall profits for RMNG; e) whether RMNG should be required to comply with the line extension policies set forth in section 5.3 of the General Terms and Conditions of its own tariff; f) whether the Recommended Decision provides an inappropriate disincentive for Public Service’s existing pre-build policy; g) whether the Recommended Decision improperly allows customers to select a utility on the basis of rates; h) whether the Recommended Decision improperly denies Public Service its right to provide service to an area adjacent to its existing service area; i) whether Kinder Morgan should be required to obtain its upstream transportation service from Public Service; j) whether RMNG should be granted the exclusive right to provide wholesale service to Kinder Morgan within a specified geographic area; and k) whether Applicants should be required to utilize incremental or stand-alone rates.

11. Each of these arguments will be addressed separately.

1. Potential Duplication of Facilities

12. Public Service first argues that it has sized its own intermediate pressure pipelines and distribution pipelines in the vicinity of Whitewater to support expansion of service into that territory, and that this capacity would be stranded or duplicated if the Commission grants Kinder Morgan’s application.

13. The record, however, does not support this assertion, and the Commission agrees with the ALJ’s findings of fact regarding Public Service’s potentially stranded or duplicated facilities.  As the ALJ indicated, Public Service’s witnesses were unable to state definitively that, at present, excess capacity exists on the facilities in question here.
  Though Public Service may have installed prior to 1999 a four-inch pipeline that was larger than necessary for its immediate needs, the record demonstrates that new customers are being and will continue to be connected to that line, and that the available capacity will likely be utilized by and for growth in the Grand Junction area itself.
  Thus, even assuming for a moment that excess capacity currently exists, that capacity will not necessarily be stranded by granting Kinder Morgan’s application, and will likely be used to meet other system growth.

14. Further, Public Service provided no evidence of a specific plan to serve the Whitewater area, either at the time the four-inch line was installed, or after.  The ALJ characterized Public Service’s plans to expand service into the Whitewater area as follows:  “…prior to the filing of the Application, [Public Service] evidenced little interest in providing that service.”  The Commission finds that the evidence associated with Public Service’s existing capacity does not warrant granting all or part of the Whitewater service territory to Public Service on the basis of eliminating a duplication of facilities.

2. Determination of Which Utility is Best Able to Serve

15. Next, Public Service argues that it is best able to serve the Whitewater area because it is “ready, willing, and able to serve…and has a definite plan for doing so, as evidenced by its sizing of the 4-inch line to accommodate service to the area and its demonstrated willingness to respond to requests for service in the Whitewater area in accordance with its tariff.”
  Public Service then accuses Kinder Morgan of engaging in an “intra-corporate sleight of hand that enables KMI to forego charging the new customers any up front construction costs as a result of its ability to recover immediately from all of its Western Slope customers, old and new, payments that KMI will be making to its subsidiary, RMNG.”

16. Public Service agrees with the ALJ that the proper legal determination should be whether the applying utility’s plan is “best able to serve” an area that is contiguous to another utility.  The question before the Commission is largely whether we should uphold the recommended decision in allowing Kinder Morgan to implement its proposed rolled-in rate treatment for Whitewater without strictly applying its line extension policies.  Kinder Morgan states that it cannot construct the system without rolled-in rates or by the imposition of strict line extension terms.  Public Service argues that the Commission’s “growth policy” strictly limits Public Service to making system expansions under its line extension tariffs, and it is unfair to allow Kinder Morgan to use its affiliate transactions to construct a system in a manner that is not limited by Kinder Morgan’s line extension tariffs.  Further, Public Service argues that, since its rates are lower than Kinder Morgan’s,
 its line extension amount is therefore lower, requiring new customers to contribute more under the Commission’s growth policy.
17. We disagree with Public Service’s contention that the Commission has enacted a strict “growth policy” that forbids a utility from investing any more than its tariff line extension policy allows.  In the past, when an individual potential customer in the Whitewater service area requested service from Public Service, the utility limited its analysis to simply calculating the required customer contribution to connect that customer under its line extension policy, applying its line extension amount to other customers along the way.  It need not do so, however.  Instead, the utility could perform a study to see if it could extend service to a greater area.  If service expansion is not feasible under its line extension tariffs, Public Service could investigate other options.  For example, Public Service could propose a separate rate area to serve a new area.  If the reason it is not currently economically feasible for Public Service to offer service to the Whitewater area is because of its lower line extension amount due to its rates being lower than Kinder Morgan’s, then establishing a higher rate for this area would result in an increased construction allowance.  If Public Service did not want to have a separate rate area on a permanent basis, it could achieve a higher line extension amount by setting up an additional charge for all customers in that area that would expire after a set number of years.  If the issue is a matter of cost recovery timing, Public Service could propose to the Commission to expend amounts in excess of its line extension policy, with provisions to protect current customers until the system is cost effective, as the ALJ required for Kinder Morgan.

18. These are only a few examples of how Public Service could have economically expanded into the Whitewater area, instead of limiting its analysis to only applying its line extension policy.  Kinder Morgan has worked to develop an economical way to serve the potential customers.  As discussed below, we disagree that Kinder Morgan is using an “intra-corporate slight of hand” between RMNG and KMI
 or subsidization by other customers to support an otherwise economically infeasible project.  We agree with the ALJ’s finding that Kinder Morgan is best able to serve the Whitewater territory.

3. Potential Cross-Subsidization of the Whitewater Area by Other Kinder Morgan Customers

19. Public Service argues that the RMNG transaction as proposed in Kinder Morgan’s application will result in an immediate and continuing subsidy of Whitewater customers by other customers.
  We agree with the ALJ that RMNG should be a part of Kinder Morgan’s provision of service to the Whitewater area, as the conditions imposed in the Recommended Decision adequately protect existing ratepayers.

20. In its application, Kinder Morgan proposed that RMNG will own transmission facilities and supply wholesale gas service to KMI in a manner similar to the way it provides service elsewhere in its Western Slope Division.  Though the overall arrangement is similar, components of the proposed Whitewater facilities will be different from the Western Slope Division.  Under its current operations, RMNG has installed substantial pipeline facilities to supply gas to the various KMI facilities on the Western Slope.  In contrast, the proposed RMNG pipeline facilities in the Whitewater area are limited to two sections of line 0.1 miles long.  The percentage of total costs between RMNG and KMI facilities in its current Western Slope Division will obviously be quite different from the Whitewater area.  To further complicate matters, RMNG charges are recovered through KMI’s Gas Cost Adjustment (GCA) mechanism, which averages the costs to all Western Slope Division customers.

21. From an individual affiliate cost perspective, the RMNG aspect raises concerns.  However, from a total cost perspective the Commission is satisfied that the conditions the ALJ placed on approval of Kinder Morgan’s application adequately protect all ratepayers.  The Whitewater service territory is predominantly rural residential service, and its load factor and other usage parameters should be similar to the average Western Slope Division.  Customer charges will be calculated on the same terms for current and proposed customers under the rolled-in rate treatment.  The charges per unit of demand and charges per unit of energy are ultimately limited by rates, and should result in a comparable outcome for customers with similar characteristics.  The only significant risk to current customers is the future recovery of Whitewater facility costs in a rate case, which is adequately addressed by the conditions the ALJ proposed placing on the certificate of public convenience and necessity (CPCN).

22. In this regard, the Recommended Decision provides three consumer protection options, from which Kinder Morgan must select one:

6.
Kinder Morgan, Inc., must select one of the following options regarding terms, conditions, and rates within the Whitewater Service Territory:  

(A.)
Use its existing tariffs, including terms, conditions, and rates applicable to the Western Slope Division, as are in effect from time-to-time, and thus rates on a rolled-in basis, with a rate case moratorium (excluding Gas Cost Adjustment rate filings) until the Whitewater project at least breaks even; or

(B.)
File a new tariff containing terms, conditions, and rates applicable to the new Whitewater Service Territory as a stand-alone rate area or rate division.  If this option is selected, Kinder Morgan, Inc. must file a new tariff on 30 days’ notice and must file that new tariff not later than 180 days from the effective date of the Commission Order approving the Application and granting the certificates of public convenience and necessity; or

(C.)
Use its existing tariff, including terms, conditions, and rates applicable to the Western Slope Division, as are in effect from time-to-time, and thus rates on a rolled-in basis, and agree to hold Western Slope Division ratepayers harmless from any loss associated with construction and initial provision of service to customers in the new Whitewater Service Territory until the Whitewater project at least breaks even.  If this option is selected, Kinder Morgan must file, at the time of making the selection, a statement explaining how it will accomplish this result.

23. In sum, these conditions require Kinder Morgan either to implement a stand-alone rate area; agree not to file for a general rate case until the Whitewater area breaks even; or agree to hold current customers harmless from any Whitewater losses in any general rate case that is filed before Whitewater breaks even.  The Recommended Decision also imposes several reporting and record keeping requirements so that the approval conditions can be enforced.  We find that the ALJ imposed sufficient conditions to protect existing customers.  It is reasonable to expect that it will take a number of years before a new area is cost effective, and the recommended decision allows for such build-in, while protecting existing customers.
24. Kinder Morgan’s proposal to use RMNG could result in cost structures that are different from the average of the Western Slope Division.  For economic efficiency, however, it makes sense to apply the same operational approach to the Whitewater area as Kinder Morgan currently applies to its Western Slope Division.  Requiring a different operating structure for the relatively small number of customers in the Whitewater area would complicate the rolled-in rate process and increase administrative costs.  Different areas of a utility service territory can have large differences in the various elements of costs of service, but can still be included as a part of an average rate to the whole territory.  In this same light, it is not unreasonable for the KMI and RMNG components to have differing cost and revenue characteristics, particularly in the initial years of serving a new area.  Though the Commission prefers that customers be charged rates that reflect their specific cost of service, it makes sense in this case to use rolled-in rates to help implement service to the new area in an efficient manner.

25. In short, the existing rates have been found reasonable for the remainder of Kinder Morgan’s Western Slope Division, and they are certainly not unreasonable for the neighboring, but yet unserved, Whitewater area.  To the extent current customers in the Western Slope Division are protected from rate increases that might attempt to recover Whitewater costs, the issue of cross-subsidization can be eliminated.  Any one of the three options proposed in the Recommended Decision accomplishes this.

4. Potential Windfall Profits for RMNG 

26. Public Service also argues that RMNG will realize windfall profits through its arrangement with KMI.
  In this regard, Public Service first points to the fact that Kinder Morgan will use its GCA mechanism to recover payments made to RMNG for the purchase of gas for resale, under RMNG’s Rate Schedule GSR-1.  Public Service then asserts that, because the non-gas revenues KMI will generate from service to new customers will be less than the non-gas cost of service of KMI’s new facilities for three to five years, the result is a subsidy to new customers via payment from existing customers of a portion of the RMNG costs flowed through in KMI’s GCA. 

However, Public Service’s reasoning here is faulty, for two reasons.  First, Public Service’s analysis does not establish the existence of a subsidy.  The addition of 0.1 miles of new upstream facilities to the calculation of KMI’s Western Slope Division GCA does not appear to produce a measurable cross-subsidy.  Moreover, the Whitewater service area is projected to generate positive revenue in a matter of three to five years.
  The recovery of costs during that 

period appears to be coming from the new customers themselves, rather than from existing customers.  And second, any adjustment to KMI’s Western Slope Division GCA is the result of rate averaging.  Thus, the new customers will be paying a portion of the existing customers’ costs as well.  Such a sharing of costs does not equate to cross-subsidization.  Using Public Service’s argument, all upstream customers are subsidizing their downstream neighbors.  This is not the case, however.

27. The fact is, Kinder Morgan’s rates for its existing Western Slope Division customers are reasonable, and this includes the GCA.  As stated previously, so long as those existing customers are protected from any rate increases that might include Whitewater costs, then no cross-subsidization will occur, and no windfall profits will accrue.

Additionally, Public Service points to a statement made by Kinder Morgan witness Mr. Watson as an indication that the project economics depend on an intra-corporate sleight of hand between KMI and RMNG.
  Mr. Watson’s statement is in response to a line of questioning about whether KMI could receive gas from Public Service for the north portion of the Whitewater territory, instead of from Kinder Morgan’s proposed RMNG pipeline.  His statement is as follows:  “Be careful.  In both instances we need to use RMNG or we won’t recover our costs of providing service.  But physically, we could make an interconnect with Public Service at the north, yes.”  Kinder Morgan responds to Public Service’s argument in its reply to exceptions
.  Kinder Morgan states that RMNG manages gas supply for all of KMI, so, even if KMI receives gas directly from Public Service, RMNG gas supply management costs 

will still apply.  As discussed above, we disagree that the RMNG transaction will result in any potential net over-earnings or improper subsidization.

5. Requiring RMNG to Adhere to the New Facility Reimbursement Requirements of Its Tariff

28. Public Service recommends that, if the Commission grants Kinder Morgan’s application, it should condition that grant on RMNG’s compliance with the New Facility Reimbursement requirements of its own tariff.
  Public Service asserts that these tariff requirements are not tied to line extensions, but rather apply to any new facilities RMNG agrees to construct to provide service.

29. It appears from the record, however, that Kinder Morgan is RMNG’s sole customer for service under Rate Schedule GSR-1.  In addition, RMNG here is applying for a CPCN to provide service, and has agreed to assume the costs of its proposed facilities, subject to Commission approval.  Under these circumstances, there does not appear to be any need to call upon the tariff in order to protect either the company or the customer.  In addition, the Commission has authority to determine whether this project is in the public interest.  As discussed above, the conditions that the ALJ placed on the approval of Kinder Morgan’s application to serve the Whitewater area adequately protects ratepayers.  We will deny Public Service’s request to require Kinder Morgan to implement stand-alone rates or strictly comply with its line extension policy for the Whitewater area.

6. Public Service’s Pre-Build Policy

30. Public Service asserts that its “pre-build” policy is in the public interest, and the Commission would discourage prudent planning if it confirms the Recommended Decision.
  The Commission does not agree that granting Kinder Morgan’s application would dampen Public Service’s future efforts to pre-build economical capacity.  If Public Service actively pursues options to expand service to adjacent customers as discussed above, its pre-build policy would apply quite well.  In fact, Public Service’s pre-build policy is of questionable merit if the utility doesn’t pursue all reasonable options to expand service in order to use this capacity in a timely manner.  The Recommended Decision gives Public Service the incentive to more actively pursue economic service expansion, and its pre-build policy would help, not hinder, Public Service to accomplish this goal.

7. Choosing a Utility Based on Rates

31. Public Service argues that the effect of the Recommended Decision is to allow customers to select their utility based on rates, contrary to well-established law.
  We disagree.  Public Service essentially determined that the area is uneconomic to serve at this time, but Kinder Morgan found a way to economically serve the area.  As discussed above, Public Service could have pursued other options.  The effect of the decision is to find that a utility that wants to serve the area -- and has proposed a reasonable plan to serve the area -- is best able to serve, as compared to a utility that did not expend any significant effort to find a way to economically serve the area.

8. Imposition of a Five-Mile Buffer

32. As to Public Service’s request that the Commission grant it the exclusive right to provide service within a five-mile radius of its existing facilities, the Commission disagrees.  By establishing a service territory for a utility that does not have any specific plans to serve the area, the Commission would effectively deny service to potential customers in the area for the indefinite future.  We will therefore deny the five-mile buffer around Public Service’s existing facilities.

9. Requiring Kinder Morgan to Obtain Upstream Transportation from Public Service

33. Public Service requests that, if the Commission grants a CPCN to Kinder Morgan to serve the Whitewater area, it should condition this approval on Kinder Morgan acquiring upstream service from Public Service for the northern portion of the service territory.
  We disagree.  Kinder Morgan has proposed a reasonable plan to provide service to the Whitewater area, and any such conditions could impact Kinder Morgan’s ability to economically develop the project.  Kinder Morgan should have the discretion to implement the system in the manner it prefers, without such additional Commission mandates.  We will uphold the Recommended Decision in granting a CPCN to RMNG to provide service to all of the KMI facilities as proposed in Kinder Morgan’s application, though this will be granted as a facilities CPCN, not an area CPCN, as discussed below.

10. A Grant of a Service Area to a Wholesale Provider

Public Service recommends that, if the Commission grants the CPCN to Kinder Morgan, any certificate granted to RMNG should not include the exclusive right to provide 

wholesale service to KMI in the geographic area of the proposed territory.  We clarify that the Commission is granting an area CPCN to KMI, for distribution service in the territory proposed, but granting only a facilities CPCN to RMNG, for the transmission facilities as proposed in its application.  These RMNG facilities consist of two taps from the TransColorado pipeline, with regulators, odorization equipment, and 0.1 miles of pipe for each.  However, as Kinder Morgan points out, if RMNG installs facilities and provides service to KMI, any efforts by another provider to compete with that existing service would be a duplication of facilities prohibited by § 40-5-101, C.R.S.  From a practical standpoint, RMNG will then provide service to KMI for the entire Whitewater territory.

34. It is possible that, as Kinder Morgan makes future system expansions within the Whitewater service territory, situations could arise where it could make sense for Public Service (or another utility) to provide a supply to feed a new area of the Kinder Morgan system.  In that case, a new Public Service line would not duplicate existing RMNG facilities.  The Commission encourages such interconnections to promote economic efficiency, and to encourage secondary feeds to provide greater reliability for both Public Service and Kinder Morgan.

11. Requiring Applicants to Utilize Incremental or Stand Alone Rates

35. Public Service argues that the use of rolled-in rates by Kinder Morgan will result in “a steadily growing stream of revenues that will overflow the banks of reasonable returns in just a few years.”
  As a result, Public Service suggests that Applicants be required to utilize incremental or stand alone rates for new Whitewater customers.

As previously discussed, however, the existing rates for Kinder Morgan’s Western Slope Division customers are just and reasonable, and the application of those rates to these 500 new customers will facilitate the initiation of service to a currently unserved area.  We do not believe it would be in the public interest to require Kinder Morgan to establish incremental or stand alone rates under these circumstances.

36. Throughout this case, Public Service has argued that, on the one hand, it would not be prudent to invest in facilities in order to provide service to Whitewater and, on the other, Kinder Morgan’s plan to provide service there will result in excess or windfall profits.  Public Service cannot have it both ways.

37. Having examined Kinder Morgan’s proposal in this matter, we conclude that it is in the public interest to allow Kinder Morgan to proceed with its plan, consistent with the foregoing discussion, and subject to the conditions listed in the Ordering section of this Decision.  We decline, however, to hinder the implementation of that plan with a requirement that Kinder Morgan establish or utilize incremental or stand alone rates.

12. Clarifying That Conditions are a Necessary Part of the CPCN

38. Public Service requests that if the Commission grants the CPCN to Kinder Morgan, it should clarify that any conditions imposed are necessary elements of a finding that the proposed service is required by the public convenience and necessity.
  Though it is unlikely that such a clarification would have a material impact on future terms and conditions of service, we will grant the requested clarification.  We will clarify that all conditions in the Recommended Decision imposed on Kinder Morgan as a part of providing service to the Whitewater area are necessary elements, prerequisite to our determination that Kinder Morgan’s proposed service is in the public convenience and necessity.

C. Conclusion

39. We find that Kinder Morgan’s efforts to establish an economical way of providing service to customers in the Whitewater area demonstrate that Kinder Morgan is best able to serve the area.  We will award an area CPCN to KMI, and a facilities CPCN to RMNG.  Though Kinder Morgan’s application for service to the Whitewater area under rolled-in rate treatment could result in improper subsidization, we find that the Recommended Decision imposed adequate conditions to protect current ratepayers from such negative impacts.  We commend the ALJ for developing conditions that allow the utility adequate flexibility to extend service, while protecting other customers.

II. ORDER

A. The Commission Orders That:

1. The Exceptions of Public Service Company of Colorado to Recommended Decision No. R05-0269 are denied.

2. Recommended Decision No. R05-0269 is approved, subject to the following modifications:

Ordering Paragraph VI.A.4 is stricken, and the following language is substituted:  Subject to conditions, Rocky Mountain Natural Gas Company is granted a Certificate of Public Convenience and Necessity to construct and operate natural gas transmission facilities to be used to provide sale for resale wholesale service to Kinder Morgan so that Kinder Morgan, in turn, can provide retail sales service to customers within the Whitewater area.  Once they are completed and in operation, said facilities will be subject to the non-duplication provisions of § 40-5-101, C.R.S.

All the conditions in the Recommended Decision imposed on Kinder Morgan as a part of providing service to the Whitewater area are necessary elements, prerequisite to our determination that Kinder Morgan’s proposed service is in the public convenience and necessity.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 15, 2005.
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�  In their Reply to Exceptions of Public Service Company of Colorado to Recommended Decision No. R05-0269, the Applicants waive the time limit for Commission action, to and including the effective date of this Order.


� See Public Service Exceptions, page 9 and pages 13 through 16.


�  Tr. Vol. 1, pp. 224-30.


�  Id.


�  Exceptions, p. 16.


�  Exceptions, pp. 16-7.


� See Public Service Exceptions, pages 20 and 21, and Exhibit 21, table 2.


� Kinder Morgan proposes to install distribution facilities in the Whitewater area.  We refer to this distribution service entity as “KMI.” RMNG, an affiliate of Kinder Morgan, proposes to install transmission facilities.


� See Public Service’s exceptions, pages 16 and 17.


� See Recommended Decision, ordering paragraph 6.


� See Public Service Exceptions, pages 17 and 18.  


� See Recommended Decision, paragraph 34.


�  Id.


� See Public Service Exceptions, page 19.


� See Kinder Morgan Reply to Exceptions, pages 18 through 20.


� See Public Service Exceptions, page 24.


� See Public Service Exceptions, pages 9 and 10.


� See Public Service Exceptions, pages 20 and 21.


� See Public Service Exceptions, page 22.


�  See Public Service Exceptions, page 28.


� See Public Service Exceptions, page 21.
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