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ORDER LIFTING STAY, DENYING MOTIONS
AS MOOT, AND CLOSING DOCKET

Mailed Date:  April 29, 2005

Adopted Date:  April 6, 2005

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission upon its own motion to lift the stay currently in effect, rule on outstanding matters, and close the docket.  

2. By Decision No. C04-0333, issued March 31, 2004, we stayed these proceedings in their entirety pending further order.  We indicated in the Order that, as part of the Federal Communication Commission’s (FCC) Triennial Review Order (TRO), the FCC delegated to state commissions the responsibility to conduct a number of proceedings regarding the unbundling obligations of incumbent local exchange carriers (ILECs) such as Qwest Corporation (Qwest).  

3. Subsequent to the FCC’s Order, its TRO was appealed to the D.C. Circuit Court of Appeals.  The court issued its decision in United States Telecom Association v. Federal Communications Commission, No. 00-1012 (D.C. Cir. March 2, 2004) (USTA).  The court’s decision reversed and vacated certain rules adopted by the FCC.  The proceedings before the Commission were predicated upon those rules.  The court held it was unlawful for the FCC to delegate authority to conduct proceedings such as those indicated in the TRO to state commissions.

4. Based on the court’s findings, we stayed the proceedings in this docket because the scope of the court’s ruling was unclear as it pertained to state commission authority and obligations.  

5. In the time since the USTA decision, the mandates of the D.C. Circuit Court have become clear.  Virtually nothing was left for state commissions to do regarding competitive local exchange carrier (CLEC) access to unbundled network elements (UNEs).  At the time we initiated the stay, the USTA decision created uncertainty regarding Qwest’s obligation to provide unbundled mass market switching and unbundled dedicated transport (for DS1, DS3, and dark fiber).  The decision vacated the FCC’s rules that required ILECs such as Qwest to continue providing these services to CLECs subject to certain determinations by state commissions.  

6. It is our understanding that the court’s directives remain in effect.  Qwest has nonetheless provided to CLECs wholesale terms and rates for those UNEs which were affected by the court decision.  As such, nothing remains for this Commission to do regarding this docket.  

7. However, several pending matters must be resolved before we close the docket.  A Joint Motion to Partially Lift the Indefinite Stay, Joint Petition for Declaratory Order that Qwest Corporation’s Use of Automatic Location Identification Database Information in this Docket is a Violation of 4 CCR 723-29-11.2, and Joint Motion to Strike Testimony of Qwest Witness Paul R. McDaniel, filed by Commission Staff and the Colorado Office of Consumer Counsel on March 24, 2005, are all pending in this matter.  Given the resolution of issues as a result of the USTA decision, we find it in the public interest to lift the stay we imposed by Decision No. C04-0333, deny the Joint Motion to Partially Lift the Indefinite Staff, deny the Joint Petition for Declaratory Order and Deny the Joint Motion to Strike Testimony as moot and close the docket on this matter.

II. ORDER

A. The Commission Orders That:

1. The Indefinite Stay in Docket No. 03I-478T is lifted.

2. The Joint Motion to Partially Lift the Indefinite Stay, Joint Petition for Declaratory Order and Joint Motion to Strike Testimony are denied as moot consistent with the discussion above.

3. Docket No. 03I-478T is now closed.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 6, 2005.
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