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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition filed by Agate Mutual Telephone Cooperative Association (Agate) for a decision further suspending the Federal Communications Commission’s (FCC) November 10, 2003 Memorandum Opinion and Order and Further Notice of Proposed Rulemaking.
 By Decision No. C04-1101, we approved a stipulation that waived the local number portability (LNP) requirements for Agate’s exchange until May 24, 2005.  

2. In this current Petition, Agate is seeking a further extension of time to implement LNP for its exchange. Agate states that it simply is not economically feasible for it to comply with the FCC’s requirements before May 24, 2005. Agate contends that compliance with the LNP requirements would create a significant economic burden on Agate and its customers and that it continues to be technically infeasible for Agate to implement LNP. Agate requests an additional suspension of the LNP requirements for one year, or until May 24, 2006.

3. Agate notes in its Petition that the circumstances outlined in its original Petition have not changed. Agate does not have the required SS7 platform in place to provide LNP services, and the costs of securing the hardware and software necessary to implement the LNP amount to $106,884. Agate only has 150 customers to spread these costs across, which make LNP economically infeasible to implement.

4. On March 21, 2005, N.E. Colorado Cellular, Inc. (NECC) filed a Motion to Intervene and Request for Hearing. In this Motion, NECC states that it has a direct interest in this docket because it is a wireless provider providing services in Agate’s territory. NECC participated in Agate’s first Petition docket, Docket No. 04M-138T, and was a signatory to the stipulation that set the May 24, 2005 date for the exchange at issue. 

5. NECC asserts that the FCC mandated that wireline carriers port numbers to wireless carriers where the requesting wireless carrier’s coverage area overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned, so long as the porting-in carrier maintains the number’s original rate center designation following the port. NECC states that Agate’s request for another extension of time is contrary to the FCC’s clear mandate to implement LNP in rural areas without further delay.

6. NECC refers to a recent decision made by the United States Court of Appeals for the District of Columbia Circuit, wherein the Circuit Court upheld many of the substantive provisions of the FCC’s Intermodal LNP Order, but stayed the enforcement of the order against carriers that are small entities under the Regulatory Flexibility Act (RFA) (5 U.S.C. § 604) until the FCC prepares and publishes a final regulatory flexibility analysis in accordance with 5 U.S.C. § 604(b).
 NECC makes no statement as to the applicability of this decision to the current Petition, but rather concludes with a statement concerning the D.C. Circuit decision from former FCC Chairman Michael Powell asserting that the FCC will be able to respond quickly to the RFA requirement to fully implement intermodal LNP.

7. NECC requests that the Commission grant it intervenor status and set a hearing on this matter. At a minimum, NECC asserts that the Commission needs to examine what plans and efforts Agate has made to comply with its obligation to implement LNP and what more economical options it has explored.

8. On April 11, 2005, WWC Holding Co., Inc. (Western Wireless or WW) filed an Entry of Appearance and Notice of Intervention, or in the Alternative, Petition to Intervene. In this filing, Western Wireless states that it had previously agreed to allow Agate to extend its compliance date until May 24, 2005, as provided in the stipulation filed in Docket No. 04M-138T. WW states that it will clearly be affected by the outcome of this second Petition as it is a wireless provider that offers service in Agate’s territory. WW claims that a further suspension of compliance will impact competition between WW and Agate and will limit the choices and options of Colorado consumers.

9. Western Wireless also requests that the Commission set a hearing on this matter to resolve the numerous factual issues raised by Agate’s Petition, as well as the legal standards by which those facts may be determined. 

10. It is clear to us that both NECC and Western Wireless have a direct and substantial interest in the outcome of this docket, as they did with the original docket. Therefore, we grant both carriers’ interventions.

11. However, we will not rule on the merits of this Petition nor set the matter for hearing at this time. The D.C. Circuit Court decision referenced above stayed the applicability of the FCC’s intermodal LNP requirements for small entities. No one questions that Agate is a small entity under the definition provided in the RFA. The D.C. Court remanded the Intermodal Order to the FCC for the Commission to prepare the required RFA analysis. When this is complete, the FCC will publish the results and analyze what effect the LNP rules have on these small entities throughout the country. 

12. After the FCC has published its results and decided whether the current requirements shall remain, we will revisit this Petition and decide how to proceed. As the D.C. Court stated in its order, however, nothing precludes carriers from voluntarily implementing LNP during this analysis period. If Agate and the wireless providers can resolve the provisioning and operational issues before the FCC has concluded its task, we encourage Agate to implement LNP without further direction from this Commission. While we will hold Agate’s Petition in abeyance until we receive further direction from the FCC, we are disheartened to realize that Agate has made no steps to implement LNP in the past year. In anticipation of the FCC’s ruling, we expect Agate to use this time to explore and evaluate its cost recovery options should it be required to implement intermodal LNP.

13. Agate’s LNP requirements are waived until this Commission enters a final decision on the current Petition.

II. ORDER

A. The Commission Orders That:

1. N.E. Colorado Cellular, Inc.’s Motion to Intervene is granted.

2. WWC Holdings Co. Inc.’s Petition to Intervene is granted.

3. We will hold our decision on the merits of Agate Mutual Telephone Cooperative Association’s Petition for Suspension of LNP Requirements in abeyance until we receive further direction from the Federal Communications Commission consistent with the above discussion.

4. Agate Mutual Telephone Cooperative Association’s requirement to implement local number portability is waived until we issue a final decision on this Petition.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 13, 2005.
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� Agate filed a Notice to correct the caption of its Petition on March 30, 2005.


� United States Telecom Association et al. v. FCC, No. 03-1414 (D.C. Cir. March 11, 2005).


� Statement of Michael Powell, FCC Chairman, issued March 11, 2005, in response to the D.C. Circuit Court decision.
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