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I. BY THE COMMISSION

A. Factual and Procedural Background

1. This matter comes before the Commission on the joint motion by Qwest Corporation (Qwest) and Winstar Communications, LLC (Winstar):  a) for approval of a Report of Adoption of an Interconnection Agreement pursuant to 4 Code of Colorado Regulations (CCR) 723-44-6 (Report of Adoption); and b) for approval of an Amendment to the agreement between the Parties pursuant to 4 CCR 723-44-5 (Motion).

2. By this Report of Adoption, Winstar represents that as of February, 2002, it had opted-in to the Interconnection Agreement between Qwest and Sprint Communications Company, LP (Sprint Agreement), which was previously approved by the Commission in Decision No. C00-0939, issued August 29, 2000.  However, as the result of a combination of Winstar’s bankruptcy filing and an administrative oversight on the part of Qwest, the parties did not file a Report of Adoption until February 17, 2005.  Nevertheless, the parties have been operating under the terms and conditions of the Sprint Agreement since approximately February of 2002, when Winstar asserts the opt-in occurred.  The parties now seek approval of this Report of Adoption nunc pro tunc, effective back to February, 2002.

3. In addition, Winstar has advised Qwest that it is in the process of substantially revising its business plans, and that it intends to discontinue “substantially all” of the services it provides in the Qwest region.  For this reason, a further amendment to the operating agreement between the parties is necessary, in order to provide a procedure for the disconnection of facilities and services.

B. Discussion

1. The Report of Adoption

4. Pursuant to § 252(i) of the Telecommunications Act of 1996 (Act), 47 U.S.C. § 252(i), an incumbent local exchange carrier (ILEC) such as Qwest shall make available any interconnection, service, or network element provided under an agreement or amendment previously approved by this Commission to which the ILEC is a party to any other requesting local exchange carrier upon the same terms and conditions as those provided in the agreement.

5. The Act, at 47 U.S.C. § 251, et seq., also requires that the Commission review, and approve or reject interconnection agreements involving ILECs such as Qwest.  To comply with the Act, rates in negotiated agreements must be just and reasonable, nondiscriminatory, and based on the cost of providing the interconnection or network element.  47 U.S.C. § 252(e).  In reviewing these agreements, the Commission is guided by 47 U.S.C. § 252(e)(2), which requires that interconnection agreements not discriminate against non-parties and that they be consistent with the public interest, convenience, and necessity.

6. The Commission has previously approved the amended rates, terms, and conditions in the underlying Sprint Agreement adopted by the parties.

7. It appears that a series of administrative errors occurred here to prevent filing of the Report of Adoption in February, 2002.  As Qwest has pointed out, the underlying agreement between Qwest and Sprint Communications Company, LP remained available for opt-in by other carriers, and Winstar’s opt-in to the underlying agreement did not include any specific amendatory language at that time.  As a result, it does not appear that any parties or other carriers have been prejudiced by these oversights.

8. At the same time, however, there does not appear to be adequate reason to back-date approval here.  The parties have expressed no specific grounds for such action, other than the fact that errors occurred and no one has been harmed by those errors.  Indeed, an approval of the Report of Adoption dated today does not appear to create any difficulty or hardship for either of the parties.

9. We find the adoption of the underlying Sprint Agreement, as expressed in the Report of Adoption, to be nondiscriminatory, and consistent with the public interest, convenience, and necessity.  We also find the adoption of the underlying Sprint Agreement to be consistent with the directives of the Act, and with 4 CCR 723-44.

2. The Amendment to the Interconnection Agreement

10. The parties have represented to the Commission that the Amendment to the Interconnection Agreement does not contain any rates, and that there are no costs associated with that part of the filing.  See Motion, at paragraph 4(ii).  It appears instead that the Amendment deals only with procedures for discontinuation of service, and with the identification and prioritization of circuits in preparation for disconnection.

11. The Amendment does not discriminate against other telecommunications carriers because:  a) having been filed with the Commission, the Agreement and its terms and conditions are publicly available; and b) other carriers have the ability, under 47 U.S.C. § 252(i), to opt-in to the terms and conditions of the Agreement, after it has been approved and made effective.

12. The Amendment is in the public interest.

13. We therefore find that the Agreement, as amended, comports with the directives of the Act and with our own Interconnection Rules, found at 4 CCR 723-44.  We approve the Amendment subject to those same Interconnection Rules, as well as our other general rate-making proceedings.

II. ORDER

A. The Commission Orders That:

1. Consistent with the foregoing discussion, the joint filing of the Report of Adoption by Qwest Corporation and Winstar Communications, LLC, is granted.

2. The Motion for Approval of Amendment filed by Qwest Corporation and Winstar Communications, LLC, is likewise granted.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 30, 2005.
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