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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-110CP-Abandonment-ETADOCKET NO. 05A-110CP-Abandonment-ETA
In the matter of the application of golden west commuter, llc, p.o. box 386, golden, colorado  80402-0386 for emergency temporary approval to abandon its lease of certificate of public convenience and necessity puc no. 55725.

DOCKET NO. 05A-111CP-ABANDONMENT-ETA

IN THE MATTER OF THE APPLICATION OF GOLDEN WEST COMMUTER, LLC, P.O. BOX 386, GOLDEN, COLORADO  80402-0386 FOR EMERGENCY TEMPORARY APPROVAL TO ABANDON ITS SUB-LEASE OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 50790, 52940, 55363, AND 55569.

ORDER DENYING APPLICATIONS FOR 
EMERGENCY TEMPORARY APPROVAL FOR ABANDONMENT OF LEASE AND SUB-LEASE

Mailed Date:  March 30, 2005

Adopted Date:  March 23, 2005

I. BY THE COMMISSION

A. Factual and Procedural Background

1. This matter comes before the Commission on the application of Golden West Commuter, LLC, (Golden West) for emergency temporary approval to abandon its lease of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55725, and its sub-lease of CPCN PUC Nos. 50790, 52940, 55363, and 55519.
  Golden West leased these certificates from United Corp., doing business as Blue Sky Shuttle (Blue Sky).  Blue Sky, in turn, is the owner of PUC No. 55725, and leases all the remaining certificates from Schafer-Schonewill and Associates, Inc., doing business as Wolf Express Shuttle (Wolf).

2. As part of the lease and sub-lease agreements, Blue Sky apparently agreed to provide a certain number of drivers to work under contract in order to conduct operations under these CPCNs.  Golden West was to supervise these drivers in order to ensure service quality.  Ultimately, however, they did not meet Golden West’s criteria for drivers, and this led to Golden West’s terminating the drivers, as well as terminating the lease and sub-lease, and to the applications now before the Commission.

3. Golden West asserts that a grant of these lease and sub-lease abandonment applications will return matters to the status quo ante, i.e., the way things were prior to the Commission’s approval of the lease and sub-lease of the authorities.  In addition, Golden West asserts that one of the reasons for its request for emergency temporary approval here is to ensure that operations continue to be conducted under the authorities by either the lessor or owner of said authorities.  However, Golden West provides no evidence in its application that either Blue Sky or Wolf is able or willing to provide service under any of these certificates.

4. As grounds for its application for emergency temporary authority, Golden West asserts that it wishes to accomplish a transfer of these certificates back to their lessors as soon as possible.  Beyond this, however, the nature of the emergency here is not clear from Golden West’s application.

5. On March 22, 2005, at 4:38 p.m., the Commission received a petition for leave to intervene from Wolf, objecting to the application in Docket No. 05A-111CP, and asserting that the first notice Wolf received of this sub-lease abandonment application was by publication by the Commission.  Wolf’s petition for leave to intervene also represents that Wolf’s owner is currently out of the country and has received “no information” relating to the proposed abandonment of these sub-leases.  Wolf’s petition does not express any position relating to whether Wolf is willing or able to provide service under any of these certificates, post-abandonment.

6. On March 23, 2005, at approximately 3:59 a.m., the Commission received a facsimile transmission from Golden West replying in opposition to Wolf’s petition for leave to intervene.
  In its reply, Golden West asserts not only that Golden West and Blue Sky “amicably” terminated their lease agreement and have signed a settlement agreement, but also that Blue Sky is eager to obtain a return of the authorities it sub-leased to Golden West.  However, Golden West provides no supporting evidence for either of these assertions.

7. Also, in its reply, Golden West maintains that it has communicated by letter on at least three occasions with Wolf on the subject of these sub-leases, in December 2004, and again in February and March 2005.  Thus, there is a factual issue concerning what communications, if any, have genuinely occurred between and among the parties here.

8. Lastly, in its reply, Golden West asserts that, although it is presently providing service on an interim basis, it is doing so at a loss of approximately $400.00 per day.

9. Blue Sky has not entered any appearance in this docket.

B. Discussion.

10. The sole matter before the Commission at this time is an application for emergency temporary approval for abandonment of a lease and several sub-leases of CPCNs.  The separate applications for temporary approval and for permanent authority will be addressed individually at a future time.

11. Applicant has not provided any evidence to support its contention that an emergency exists requiring immediate Commission action approving abandonment of the lease and sub-leases here.  In fact, a grant of the application for emergency temporary approval could potentially result in a gap in service to the public.  On the other hand, Golden West asserts that it is providing service on an interim basis during the termination process, albeit at a loss.  The current level and extent of that service are both unclear, but appear to be more dependable than the alternative.  Golden West’s assertion that its losses are quantifiable at the rate of $400.00 per day is unsubstantiated.  The decision to terminate all Blue Sky drivers in a wholesale manner was Golden West’s alone, and the company could have taken, but chose not to take, precautions in advance of that action.

12. In view of the uncertainty on either side, it appears the most prudent approach here is to maintain the status quo (as opposed to preserving the status quo ante), and to review whatever evidence might be produced as part of the application for temporary approval.

II. ORDER

A. The Commission Orders That:

1. The application for emergency temporary approval for abandonment of the lease and the sub-leases is denied.  This matter will be taken up again as the Commission considers the non-emergency applications for temporary and for permanent approval for abandonment of the lease and the sub-leases.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 23, 2005.
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�  Golden West has also filed, separately and on a non-emergency basis, for both temporary and permanent approval to abandon the lease and sub-leases.


�  As of close of business, March 23, 2005, the original of this filing had not been received by the Commission.
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