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Order DENYING APPLICATION FOR REHEARING, REARGUMENT, OR RECONSIDERATION

Mailed Date:  March 25, 2004

Adopted Date:  March 16, 2005

I. BY THE COMMISSION

A. Statement, Discussion, and Conclusion

1. Before the Commission is Qwest Corporation’s (Qwest) application for rehearing, reargument, or reconsideration (RRR) of Decision No. C05-0178, filed on March 2, 2005.  Also before the Commission are the Colorado Office of Consumer Counsel’s (OCC) motion for leave to reply to Qwest’s application for RRR, request for a waiver or shortening of response time, and, should we decide to allow the reply, the OCC’s reply to Qwest’s application for RRR, all filed on March 4, 2004.

2. The Commission’s rules do not allow for applications for RRR to interim orders issued prior to a final decision on the merits.  Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-82(b)(1) provides as follows:

The matters determined in any interim order may be included in exceptions or in an application for rehearing, reargument, or reconsideration, following the issuance of a decision or recommended decision. 

3. In addition, § 40-6-114 (1), C.R.S., provides as follows:

After a decision has been made by the commission or after a decision recommended by an individual commissioner or administrative law judge has become the decision of the commission, as provided in this article, any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument, or reconsideration of the same or of any matter determined therein.

4. Qwest may not file an application for RRR because we do not yet have a Commission decision.  The main rationale behind this rule is that the Commission and the Court system seek finality and efficiency.  Depending on what transpires during the rest of this proceeding, Qwest’s motion may become moot.  The Courts similarly prefer to consider final Commission decisions.  A premature grant of an application for RRR could be construed as a final decision that could be appealed to the Courts.  Should a decision on an application for RRR of an interim order be appealed, because that application could be moot by the end of the administrative proceeding, a Court would not hear it.

5. Decision No. C05-0178 is an interim order of the Commission more appropriately handled under Commission Rule 4 CCR 723-1-86(b)(2) which requires that Qwest file a motion to reconsider the interim order.  We decline to construe Qwest’s application for RRR as a motion under Rule 86(b) because we presume Qwest understands the Commission’s rules and had reasons for filing an application for RRR in this matter.

6. We therefore deny Qwest’s application for RRR as procedurally improper.  Qwest may refile its application for RRR after the Commission has issued a decision on the merits of Qwest’s application, or may avail itself of other procedural rules.  The OCC’s motion for leave to reply is thus denied as moot.

II. ORDER

A. The Commission Orders That:

1. Qwest Corporation’s application for rehearing, reargument, or reconsideration is denied.

2. The Colorado Office of Consumer Counsel’s motion for leave to reply to Qwest Corporation’s application for rehearing, reargument, or reconsideration is denied as moot.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 16, 2005.
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