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in the matter of the joint application of kinder morgan, inc., and rocky mountain natural gas company for an order granting approvals and exclusive certificates of public convenience and necessity authorizing:  (1) kinder morgan, inc., to construct and operate natural gas distribution facilities and to provide natural gas services in accordance with its applicable tariff within a proposed geographic service territory in and around the town of whitewater in mesa county, colorado, and (2) rocky mountain natural gas company to construct and operate natural gas facilities and to add two additional wholesale natural gas service delivery points to kinder morgan, inc., in order to serve kinder morgan’s gas supply requirements for its proposed whitewater service territory in mesa county, colorado, in accordance with rocky mountain’s applicable tariff.

commission order extending the deadline for filing exceptions to the recommended decision of the alj, and waiving response time

Mailed Date:  March 23, 2005

Adopted Date:  March 23, 2005

I. BY THE COMMISSION

A. Factual and Procedural Background.

1. This matter comes before the Commission on motion by Public Service Company of Colorado (Public Service) for enlargement of time in which to file exceptions to the recommended decision of the Administrative Law Judge (ALJ) in this matter.  Public Service also seeks a waiver of response time.  The Commission also has before it a response and opposition to Public Service’s motion from Kinder Morgan, Inc. (Kinder Morgan).

2. Currently, exceptions to the ALJ’s recommended decision are due tomorrow, March 24, 2005.  Public Service asks for additional time to file exceptions because its attorney is out of the state from March 21, 2005 until March 29, 2005.  Public Service does not provide any explanation of the nature of counsel’s absence, which will last for slightly more than one week.  Also, Public Service’s attorney is departing a mere three days before the due date for exceptions.  He has known since January of the approximate timeframe within which these exceptions would likely be due.

3. In addition, the nature of Public Service’s filing does not appear to be consistent with a true motion for extension of time.  Instead, approximately six of the seven and one-half pages of Public Service’s motion here are dedicated to a discussion of the merits of the case, rather than the reasons for granting an extension of time.

4. Kinder Morgan objects to the enlargement of time because the delay could adversely affect the construction schedule for the extension of lines necessary to provide service to the Whitewater subdivision.  Kinder Morgan points out that the construction season in the high county is short, and the process for extending these lines is complicated.

B. Discussion

5. While Public Service has not provided very convincing grounds for granting an extension of time here, it seems harsh to deny such a motion today, and require submission of the exceptions tomorrow.  At the same time, it also seems unreasonable to grant the motion for a two-week extension when counsel is only absent from the state for a little more than one week.

6. The fact that this case has been going for a year also makes it very difficult to grant an extension here.  Arguably, Public Service has had plenty of time to coordinate the schedules of its various attorneys in connection with this and other cases.

7. In addition, however, the Commission is extremely concerned over what it perceives as a trend among counsel for Public Service to file motions for extensions of time rather than comply with existing schedules.  Quite simply, such motions should be the exception rather than the rule; yet the Commission has been receiving such motions from Public Service with increasing frequency.  For a company with the resources and available personnel of Public Service to rely this heavily upon extensions of time is, at best, questionable.  To the extent this practice interferes with the provision of important services to the people of the State of Colorado, it is entirely unacceptable.

8. Thus, it is extremely difficult under these circumstances to grant any extension of time to Public Service.  However, in the interests of establishing a thorough and complete record in this matter, the Commission will reluctantly grant all parties an extension of time until noon, March 28, 2005, to file exceptions to the recommended decision of the ALJ in this matter.  This means that replies to exceptions will be due on or before April 18, 2005.

9. In view of the fact that the response of Kinder Morgan has been received and considered here, the motion for waiver of response time is granted.

10. As an aside, to the extent that Kinder Morgan is able to provide its reply to exceptions prior to the April 18, 2005, deadline, it is encouraged—but not required—to do so.  The Commission will schedule its deliberation on this matter as soon as possible after receipt of all pleadings.

II. ORDER

A. The Commission Orders That:

1. An extension of time for the filing of exceptions to the recommended decision of the Administrative Law Judge in this matter is granted to and including noon, March 28, 2005.  This extension applies to all parties.

2. The motion for waiver of response time herein is granted.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 23, 2005.
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