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I. BY THE COMMISSION

A. Statement of Filing

1. This matter comes before the Commission for a decision on Exceptions filed by N.E. Colorado Cellular, Inc. (NECC) to Recommended Decision No. R05-0074 (Exceptions). In the Recommended Decision the Administrative Law Judge (ALJ) allowed Willard Telephone Company (Willard) an extension of time to implement local number portability (LNP) until May 24, 2006. 

2. NECC takes issue with the Recommended Decision and requests the Commission reverse the ALJ’s decision and deny any extension of the LNP requirements by ordering Willard to implement immediately.

3. NECC states that it sent a bona fide request to Willard for LNP implementation on July 20, 2004. Under federal law, Willard was required to implement six months after receiving the request, or by January 20, 2005, unless it received a waiver or extension. 

4. NECC asserts that the Federal Communications Commission (FCC) has set a higher standard for the granting of extensions of time, stating recently in a decision denying an extension of time for implementation, “[a] carrier must provide substantial, credible evidence to support its contention that it is unable to comply with the deployment schedule.”
 NECC claims that Willard did not present evidence that reached this high standard. NECC states that Willard has not asserted that LNP compliance is technically infeasible. Willard instead rests its whole case on the undue economic burden prong of the waiver test.

5. NECC contends that Willard has not presented credible cost information to support its testimony. Willard first stated in testimony that it would incur $152,829 to become LNP capable. Then, at hearing, Willard changed the amount to $47,580. 

6. NECC claims that Willard’s statements that there is a complete lack of demand for LNP from its customers should not be given consideration, because neither the FCC nor the Telecommunications Act of 1996 made a showing of demand a criterion on which LNP compliance depends. NECC asserts that the ALJ improperly focused on this lack of demand, stating instead that true demand will not be known until the capability is implemented and customers are educated on the availability of LNP.

7. Finally, NECC asserts that it demonstrated at hearing that Willard can accomplish the porting-out function of LNP by setting up tables that route calls to ported-out numbers to the Qwest Corporation tandem. Willard, according to NECC, would only incur negligible transport costs of delivering these calls to the tandem and would not have to upgrade its switch. NECC states that, at hearing, Willard did not present any evidence that this routing method would not work. NECC’s witness agreed that he is not aware of any other company performing LNP by routing tables, but, according to NECC, that does not mean that it cannot be done.

8. The ALJ found this “no-cost” method untenable because it would only enable Willard to port-out and not port-in. According to NECC, the decision rests on the mistaken premise that LNP must be two-way. NECC can find nothing in the FCC’s rules that support the ALJ’s conclusion. NECC states, therefore, that if Willard can implement this “no-cost” solution, it should be required to do so immediately so that NECC can offer customers a competitive, superior, affordable product to consumers.

B. Discussion

9. We deny the Exceptions filed by NECC and uphold the Recommended Decision. The ALJ forged a good compromise between the need for LNP to increase the customer’s ability to choose another provider and keep his phone number, with the need to protect Willard and its customers from a 70 percent increase in monthly rates. The ALJ correctly did not accept Willard’s request to renew the extension biennially, absent any new circumstances. If Willard intends to seek additional extensions of time, it will have to make the appropriate filing, at which time, the Commission will examine the then current circumstances.

10. Willard currently has no business customers and only 68 residential access lines. Taking the $47,580 implementation costs amount and spreading that amount over the prescribed five-year recovery period and the current customer base, Willard’s customers will have to pay an additional $11.66 each month for LNP. This 70 percent increase in basic rates would have a huge impact on those customers. It is our hope that, by extending the implementation deadline for Willard, it can devise a way to reduce this burden on its customers. 

11. NECC’s argument that the ALJ should have ordered the “no-cost” translation table solution is not well founded. The ALJ stated in the Recommended Decision, “Therefore, this methodology would not meet the FCC’s definition of LNP
 since an NECC customer would not be able to keep his or her telephone number when switching from NECC to Willard.  Nor would this methodology meet the goal of increased competition between wireline and wireless providers since Willard would not be able to offer customers the ability to retain their telephone number in an effort to regain their business.  In sum, this methodology would not comply with the FCC’s rules on LNP since it would not effectively implement a long-term database LNP solution.” NECC does not explain why it believes the solution it proposes meets the FCC’s definition of LNP as that definition is used to require rural carriers to implement LNP. The interim solutions, such as remote call forwarding, that NECC refers to were solutions the FCC allowed before a database method and the National Portability Administration Company were established. We disagree with NECC that an interim method would meet the FCC’s requirements for implementation at this point in time. In addition, to order Willard to implement a method that is not in use anywhere in the country, whose true costs are not known, and when possible implications for default routing for 9-1-1 are not known, is not rational.

II. ORDER

A. The Commission Orders That:

1. N.E. Colorado Cellular, Inc.’s Exceptions to Decision No. R05-0074 are denied.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 2, 2005.
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� Petition of Yorkville Telephone Cooperative, Inc. and Yorkville Communications, Inc. for a Limited Waiver and Extension of Time to Port Numbers to Wireless Carriers, to Support Nationwide Roaming of Ported Numbers, and to Participate in Thousand-Block Number Pooling, 19 FCC Rcd 9296 ¶ 5 (2004).


� Under the FCC’s rules, LNP is defined as “the ability of users of telecommunications service to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunications carrier to another.” See 47 Code of Federal Regulations  52.21(1).
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