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I. BY THE COMMISSION

A. Procedural Background.

1. This matter comes before the Commission on an application for Rehearing, Reargument or Reconsideration (RRR) of Commission Decision No. C05-0166 filed on March 1, 2005 by Ron and Shelley Vigil, doing business as A-Abcott Limousine (Respondents).  The underlying matter arose upon a complaint from Commission Staff (Staff) against Respondents.   Staff’s complaint, Civil Penalty Assessment Notice (CPAN) No. 28611, contains nine separate counts of alleged violations of Colorado statutes and Commission rules.

2. Hearing was held on September 16, 2004, before Administrative Law Judge (ALJ) Dale E. Isley, who issued Recommended Decision No. R04-1411 on November 30, 2004.  The Recommended Decision held that six of the nine counts were not proven on the record, but that Respondents were liable on the remaining three, namely:  Count 1, offering or providing transportation services without being registered with the Commission (CRS §40-16-103); Count 2, providing transportation services without proper insurance (CRS §40-16-104); and Count 6, using an unqualified driver or failing to have a valid license for the vehicle being driven (4 Code of Colorado Regulations (CCR) 723-15-2).
  The ALJ recommended the assessment of civil penalties of $550.00 for Count 1, $2,750 for Count 2, and $400.00 for Count 6.

3. On January 11, 2005, Respondents filed a Motion to Supplement the Record Concerning Proof of Insurance (Motion to Supplement), together with Exceptions to the Recommended Decision (Respondent’s Exceptions).  The Motion contained a facsimile transmission report and affidavit showing that on April 22, 2003, Respondent’s insurance broker had filed, on Respondent’s behalf, a Form E insurance certificate showing the effectiveness of policy number 71APN230359 from April 22, 2003, “until canceled.”  The Motion was unopposed.

4. Also on January 11, 2005, Staff filed its Exceptions, in Part, to the Recommended Decision (Staff’s Exceptions).

5. On January 24, 2005, each of the parties submitted its respective reply to the other’s Exceptions (Respondent’s Reply and Staff’s Reply).

6. On January 28, 2005, Respondent filed a Motion to Strike Portions of Staff’s Response to Respondent’s Exceptions (Motion to Strike).  Then on January 31, 2005, Staff filed its Response in Opposition to Respondents’ Motion to Strike (Reply to Motion to Strike).

7. On February 2, 2005, the Commission issued its Order a) granting Respondent’s motion to supplement the record; b) granting Respondent’s exceptions in part; c) granting Staff’s exceptions; d) denying Respondent’s motion to strike; and e) adopting the recommended decision of the ALJ, with changes (Decision No. C05-0166).

B. Factual Background.

8. The findings of fact are set out in detail in the Recommended Decision, and in Decision No. C05-0166, and will not be repeated here.

9. For the most part, Respondent’s  RRR merely repeats arguments that have been previously considered and rejected by the Commission.  Only two new arguments are presented in Respondent’s RRR.  First, Respondent asserts that the civil penalty assessment for Count 1 (relating to a failure to register) is excessive; and secondly, Respondent asserts that it was not provided adequate notice with regard to the allegations contained in Count 2 (relating to a lack of proper insurance).

10. With respect to the first of these arguments, Respondent asserts that its violation was “technical” and that a $550.00 penalty is excessive.

11. With respect to the second of these arguments, Respondent asserts that the CPAN alleged that Respondent operated without proper insurance only as to the April 17, 2004, trip, and that it was improper for the Commission to impose a penalty for a lack of insurance at any other time, or for any other trip.

C. Discussion.

12. We do not view Respondent’s failure to register with the Commission as being a mere “technical” violation.  The statute, at CRS § 40-16-103, states quite clearly that registration is a prerequisite to operation.  (“No person may offer services pursuant to this article unless he is registered with the public utilities commission of this state.”)  Moreover, the fact is that registration is a fairly simple, inexpensive, and uncomplicated matter.  Compliance is relatively easy.  This, in turn, means that rather than characterizing compliance or noncompliance as a “technicality,” it is more appropriate to characterize it as a simple, but necessary, prerequisite to operation.

13. In addition, the actual penalty imposed here is by no means excessive, in view of the potential amount that could have been assessed in accordance with statute.  CRS § 40-7-113(f) states that “[a]ny person who operates…a luxury limousine as defined in section 40-16-101(3)…without having first registered with the commission as required by section 40-16-103 may be assessed a civil penalty of not more than one thousand one hundred dollars.”  The ALJ imposed only one-half that amount in this case, and the Commission adopted that amount in Decision No. C05-0166, after an examination of all mitigating circumstances.

14. Moreover, part of the reason for imposing civil penalties for violations is to deter further violations, and encourage compliance.  If a penalty is set too low, its value as a deterrent is diminished.

15. For all these reasons, we reject Respondent’s argument that the penalty amount assessed in connection with Count 1 was in any way excessive.

16. Respondent next asserts that the CPAN alleged that Respondent operated without proper insurance only as to the April 17, 2004, trip, and that it was improper for the Commission to impose a penalty for a lack of insurance at any other time, or for any other specific trip.

17. We do not believe that Respondent’s argument here is at all convincing.  Even a cursory reading of the CPAN provides notice that Staff was asserting a “lack of insurance” on the part of the Respondent.  The CPAN cites directly to the statute, CRS § 40-16-104, which in turn lays out, in detail, the necessary coverage for operation of various types of vehicles, as well as the need to file proof of that coverage with the Commission.

18. As a practical matter, insurance is not purchased on a “trip by trip” basis.  It is purchased, if at all, for some period of time, usually either semiannually or annually.  In addition, according to Respondent’s own assertion throughout the proceedings, the insurance policy at issue here was specifically written to cover all vehicles owned by the Respondent.  In this case, the insurance coverage presented by Respondent in response to the CPAN was wholly inadequate for the operation of all vehicles in Respondent’s fleet.  Respondent was certainly aware, or should have been aware, of that fact well in advance of receipt of CPAN No. 28611.

19. The Commission’s finding here is also supported by the principles of notice pleading that are applicable to other civil matters, including those governed by Rule 8, C.R.C.P.  Indeed, the alternative approach advocated by Respondent here would abrogate those same principles, and impose new technicalities upon pleadings submitted before the Commission.

20. As a result, the Commission rejects Respondent’s argument that Respondent was not provided adequate notice of its potential liability for a lack of insurance under Count 2 of CPAN No. 28611.

II. ORDER

A. The Commission Orders That:

1. Respondent’s Application for Rehearing, Reargument, and Reconsideration is denied.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 9, 2005.
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�  Count 9 also alleges a separate violation of 4 CCR 723-15-2, using an unqualified driver or failing to have a valid license for the vehicle being driven.


�  Thus, even without relying upon an analogy to “lesser included offenses,” it is clear that CPAN No. 28611 also provided Respondent with adequate notice of potential liability for a failure to file its proof of insurance.
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