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I. BY THE COMMISSION

A. Procedural and Factual Background

1. This matter comes before the Commission as the result of Civil Penalty Assessment Notice (CPAN) No. 28460, which contains 27 counts alleging that between December 16, 2003, and January 22, 2004, Youssef and Younes Marrakchi, doing business as Royal Legacy Limousine (Respondents), violated various motor carrier safety regulations contained in Parts 391, 395, and 396 of Title 49 of the Code of Federal Regulations (CFR).  With limited exceptions, these portions of the CFR (revised as of October 1, 1998) have been incorporated by reference into the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations (CCR) 723-15 (Safety Rules).  See 4 CCR 723-15-2.1.

2. Initially, CPAN No. 28460 sought imposition of a civil penalty in the total amount of $6,000.00 for these alleged violations.  However, as a preliminary matter prior to hearing on October 28, 2004, Staff moved to dismiss Counts 1 through 3.  In addition, in his recommended decision, the ALJ assigned to this matter held that Staff had failed to sustain its burden of proof on Counts 4, 5, and 27.  Thus, Respondents have been held liable on 21 separate counts as detailed in the Recommended Decision.  The ALJ concluded that the applicable civil penalty for these violations should be set at $2,100.00 instead of the $6,000.00 initially sought.  One of the mitigating factors considered by the ALJ in setting the civil penalty was the fact that Respondents are no longer in business.  See Decision No. R04-1535, p. 8.

3. On February 17, 2005, Respondents filed exceptions to the Recommended Decision, in which they asserted that a new, “revised law” is in effect which limits the amount of fines that can be assessed against small carriers.  In support of this argument, Respondents cite our decision in Colorado Public Utilities Commission v. Centennial Limousine Inc., Docket No. 04G-451EC, Decision No. R04-1579, mailed December 30, 2004 (Centennial).

4. In their exceptions, Respondents also seek additional time for the payment of the fines at issue here, in light of the fact that Royal Legacy Limousine is no longer in business.

B. Discussion.

5. A review of the Centennial case reveals several factors that distinguish it from the case at hand, and make it inapplicable here.  First of all, hearing was convened in the Centennial case on December 7, 2004, while hearing in this instant case occurred on October 28, 2004.  Thus, at the time the Centennial case was being heard, the record in this matter had been closed for over a month.  As a result, the Centennial case was heard and decided subsequent to the case at hand, and does not provide any precedent here.

6. Second, the decision in Centennial came as the result of a negotiated settlement, in which the limousine company affirmatively agreed to pay a stipulated civil penalty and admitted liability for certain specified counts of CPAN No. 71105.  Here, by contrast, the matter was contested through the time of hearing, and resolved by a recommended decision of the ALJ.

7. Third, it appears that sometime after the hearing in this matter (October 28, 2004), but prior to the time of hearing in the Centennial matter (December 7, 2004), Staff changed its enforcement policies on a going-forward basis to provide a cap on penalty assessments sought for certain penalties, and to refrain from enforcing certain others, against “small carriers.”  The Commission approves of these changes in Staff’s enforcement policies, but does not believe it is either practical or desirable to make those changes effective retroactively.  Indeed, retroactive application of these policy changes would create far more difficulties than it might resolve.  Yet that, in essence, is what Respondents here are seeking to do.

8. For the reasons set forth above, the Commission will deny Respondents’ exceptions to the extent they seek retroactive application of new Staff policies as expressed in the Centennial case.

9. Respondents also argue for additional time to pay the penalty assessment, in light of the fact that Royal Legacy is no longer in business.  While the Commission is sympathetic to Respondents’ situation, their argument does not present adequate grounds for amendment or modification of the due date for the civil penalty assessment in this case.  First of all, the fact that Respondents are no longer in business has already been cited by the ALJ as grounds for reducing the overall amount of the civil penalty assessed here.  It is not appropriate to modify the due date for the civil penalty assessment as well, on duplicate grounds.  Second, if the Commission were to modify its order based on Respondents’ ability or inability to pay the fine, then it would likely open the floodgates for similar petitions by other parties, which is something we are not willing to do.

II. ORDER

A. The Commission Orders That:

1. The recommended decision in this matter (Decision No. R04-1535) is approved as submitted by the ALJ.

2. Respondents’ exceptions to the recommended decision are denied.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 2, 2005.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________
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________________________________
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