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I. BY THE COMMISSION

A. Procedural and Factual Background

1. This matter comes before the Commission on motion by Staff of the Commission (Staff), first to stay the recommended decision of the Administrative Law Judge (ALJ), and second to consolidate the instant case with the competing application of Francis Allen, doing business as Big Daddy’s Taxi of Rifle, Docket No. 05A‑018CP.

2. Mr. Murrell and Mr. Allen each seek authority to provide taxi service between points within a 20-mile and a 15-mile radius, respectively, of the intersection of Colorado Highway 13 and Interstate 70, in the town of Rifle.  They filed their applications within six days of one another, but the two dockets were evidently assigned to different ALJs.  Staff noticed that the two applications are by nature competing, and brought the matter to the attention of the Commission at its weekly meeting on March 8, 2005.

3. In advance of a hearing scheduled for March 22, 2005, the ALJ in Mr. Murrell’s application, Docket No. 05A-010CP, has received, reviewed, and accepted a stipulation by applicant and the one and only intervening party, Tazco, Inc., amending the application and also resolving all issues of that intervening party.  The recommended decision of the ALJ, dated February 18, 2005, accepts the stipulation, dismisses the intervention, and grants the application as amended.  In the absence of further action by this Commission, that recommended decision would become the Commission’s decision on March 10, 2005.

4. It also appears that Mr. Murrell has intervened in Mr. Allen’s application, Docket No. 05S-018CP, causing that application to be set for hearing.

B. Discussion.

5. Where the Commission has received two competing applications for service within six days of one another, it does not appear appropriate to grant the first of them without hearing, and then cause the second to go to hearing with the first applicant as an intervening party.  Indeed, to proceed in that manner would be contrary to the Commission’s idea of fundamental fairness.  In addition, however, it would also be contrary to long-standing principles established by the U.S. Supreme Court.  See Ashbacker Radio Corporation v. Federal Communications Commission, 326 U.S. 327, 66 S.Ct. 148, 90 L.Ed. 108 (1945) (Ashbacker).

6. In Ashbacker, the Federal Communications Commission (FCC) had before it two competing applications for radio licenses at 1230 kilocycles and 250 watts power, in the Grand Rapids-Muskegon, Michigan area.  The first of these two applications was filed by Fetzer Broadcasting in March, 1944, and the second was filed by Ashbacker in May, 1944.  The Ashbacker application was filed before any action had been taken on the previous application by Fetzer.  It was conceded that the simultaneous operation of these two stations would “result in intolerable interference to both applicants,” and that the two applications were mutually exclusive.  In June, 1944, the FCC granted the Fetzer application, upon examination of the application and supporting data, but without hearing.  That same day, the FCC also set the Ashbacker application for hearing.  Ashbacker then filed a petition for rehearing on the grant of the Fetzer application, and when it was denied, Ashbacker appealed.  The Court of Appeals affirmed the grant of the permit to Fetzer, and Ashbacker appealed to the U.S. Supreme Court.  In reversing both the Court of Appeals and the FCC, the Supreme Court stated that:

We do not think it is enough to say that the power of the Commission to issue a license on a finding of public interest, convenience or necessity supports its grant of one of two mutually exclusive applications without a hearing of the other.  For if the grant of one effectively precludes the other, the statutory right to a hearing which Congress has accorded applicants before denials of their applications becomes an empty thing.  We think that is the case here.

326 U.S. at 330.

7.
Our own statute does not appear to require:  a) that a hearing be held on two conflicting applications; b) that a hearing be held prior to any denial of an application; or c) joinder of parties in this instance.  See §§ 40-6-108 through 109, C.R.S.  However, our statute does give us some deference in identifying “those persons, firms, or corporations who, in the opinion of the commission are interested in, or who would be affected by, the granting or denial or any…application, petition, or other proceeding.”  § 40-6-108(2), C.R.S.  Under the circumstances, we choose to follow the reasoning set forth in the Ashbacker case.  We will therefore grant Staff’s motion to stay the recommended decision of the ALJ, and consolidate the instant case with the competing application currently pending in Docket No. 05A-018CP.

II. ORDER

A. The Commission Orders That:

1. Staff of the Commission’s motion to stay the recommended decision of the Administrative Law Judge in this matter is hereby granted.

2. This matter is consolidated with Docket No. 05A-018CP, and referred to an Administrative Law Judge for further proceedings consistent with the foregoing decision.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 8, 2005.
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