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I. BY THE COMMISSION:

A. Statement, Findings and Conclusions

1. This matter comes before the Commission for consideration of a letter requesting the reinstatement of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54840 filed by Casey Harper and Keith Harper doing business as Outlaw Tours (Outlaw Tours), on February 24, 2005.  In Decision No. R04-0156 (Recommended Decision) an Administrative Law Judge (ALJ), after a hearing on the matter, ordered that Outlaw Tours’ operating authority be revoked for failure to keep a currently effective Certificate of Insurance on file with the Commission.  The request to reinstate CPCN PUC No. 54840 only pertains to that portion of the Recommended Decision that deals with Outlaw Tours’ operating authority (Case No. 06085-INS).

2. CPCN PUC No. 54840 authorizes Outlaw Tours to provide the following service: Transportation of passengers and their baggage in call-and-demand limousine service and sightseeing service between Silverton, Colorado, on the one hand, and all points in the Counties of San Miguel, La Plata, San Juan, Dolores, and Montezuma, State of Colorado, on the other hand.

3. On January 21, 2004 the Commission received a Form K cancellation notice from Outlaw Tours’ insurance provider, Empire Fire and Marine Insurance Company.  That cancellation was to become effective February 9, 2004.  The Commission issued a Notice of Hearing and Order to Show Cause for failure to keep a currently effective Certificate of Insurance on file with the Commission on January 26, 2004.  After a hearing on February 9, 2004, the ALJ issued the Recommended Decision revoking Outlaw Tours’ CPCN PUC No. 54840.  Decision No. R04-0156 was mailed on February 13, 2004.

4. Section 40-6-109(2), C.R.S., mandates that if no exceptions are filed to a recommended decision within 20 days, the recommended decision shall become effective as the decision of the Commission.  Decision No. R04-0156 became effective as a decision of the Commission on March 4, 2004.  Outlaw Tours did not file its letter requesting the reinstatement of CPCN PUC No. 54840 within the 20-day period.  We therefore construe Outlaw Tours’ letter of February 24, 2005 as a request to amend Recommended Decision No. R04-0156 to show that CPCN PUC No. 54840 was not revoked.

5. In his letter, Keith Harper, the president of Outlaw Tours, states “Outlaw Tours is hereby requesting the reinstatement of CPCN 54840.  The authority was suspended for failure to provide proof of insurance, when in fact the insurance had been reissued under a new policy number.”  Mr. Harper also states “Included with this letter is a request to substitute the authority holder from Gena Harper to Casey J. Harper.  Gena Harper had requested removal as early as March 10, 2001.”

6. CPCN PUC No. 54840 was issued to Gena Harper and Keith Harper doing business as Outlaw Tours in June of 1997.  Gena Harper and Keith Harper doing business as Outlaw Tours also registered as an off-road scenic charter carrier in June of 1997.  The off-road scenic charter permit was assigned a registration number of ORC-145.  The Form K that was filed by Empire Fire and Marine Insurance Company on January 26, 2004 canceled the liability insurance for CPCN PUC No. 54840 and ORC-145 on February 9, 2004.  This cancellation resulted in the revocation of CPCN PUC No. 54840 on March 4, 2004 and the revocation of ORC-145 on February 9, 2004.

7. An off-road scenic charter carrier, as defined in §40-16-101(5), may provide service as a motor vehicle carrier exempt from regulation as a public utility (exempt carrier).  The registration requirements for an exempt carrier are defined in §40-16-103.  Each exempt carrier is required by §40-16-104 to maintain an appropriate general liability insurance policy.   Rule 6321 4 CCR 723-33 requires the Commission to revoke an exempt carrier’s registration as soon as the required liability insurance is canceled.  However, a carrier which has had its registration revoked may complete another registration and can be granted another exempt carrier permit as soon as the registration is completed and the appropriate insurance is filed.

8. Outlaw Tours filed another application to register as an exempt carrier on March 24, 2004.  This application was submitted by Keith Harper and Casey Harper doing business as Outlaw Tours.  The appropriate liability insurance, a Form E, was filed on April 1, 2004.  This certificate of insurance was also filed by Empire Fire and Marine Insurance Company.  Keith Harper and Casey Harper doing business as Outlaw Tours were issued an off-road scenic charter permit with a registration number of ORC-183 on April 12, 2004.  The Form E filed for this registration was submitted in the name of Keith Harper and Casey Harper doing business as Outlaw Tours.  The Form E, although it was not filed with the Commission until April 1, 2004, indicated it had been in effect since May 1, 2003.

9. Mr. Harper states in his letter that he thought the application for registration as an exempt carrier would also be interpreted by the Commission as a request to reinstate CPCN 54840.  However, the document submitted by Mr. Harper specifically states it is an “Application for registration as a motor vehicle carrier of passengers exempt from regulation as a public utility.”  Mr. Harper would have had to submit a separate application for the reinstatement of CPCN PUC No. 54840.  Also, the insurance filed for ORC-183 was in the name of Keith Harper and Casey Harper doing business as Outlaw Tours and not in the name shown on Commission’s records for CPCN PUC No. 54840.

10. Every common carrier is required by Commission Rule (4 CCR) 723-31-12.1 to file a Form E Uniform Motor Carrier Bodily Injury and Property Damage Liability Certificate of Insurance with the Commission.  This certificate of insurance must be kept in full force and effect at all times the common carrier may provide any transportation service.

11. In this case, Outlaw Tours apparently had effective insurance, as evidenced by its Form E, filed April 1, 2004, by way of a policy that had been in force and effect continuously since May 1, 2003.  As a result, the cancellation by   Empire Fire and Marine Insurance Company of a separate certificate of insurance on February 9, 2004, did not result in Outlaw Tours being uninsured or underinsured at that time.

12. The proposed substitution of Casey Harper in place of Gena Harper comes as the result of a dissolution of marriage between Gena and Keith Harper, and constitutes a transfer of authority under 4 Code of Colorado Regulations (CCR) 723-1-50.  As such, notice must be given to “all persons…who, in the opinion of the commission, are interested in, or who would be affected by, the granting or denial of any such application….”  See C.R.S. § 40-6-108(2).

13. In this case, the persons with a legitimate interest in, or who would be affected by, this transfer are limited to the three principals directly involved here, namely Gena, Casey, and Keith Harper.  As a result, it does not appear necessary or appropriate to provide further notice of these proceedings.

14. Pursuant to Section 40-6-112, C.R.S., “[t]he Commission, at any time upon notice to the public utility affected…may rescind, alter, or amend any decision made by it.  Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.”

15. The Commission finds that Outlaw Tours has shown good cause to amend Decision No. R04-1320 and reinstate CPCN PUC No. 54840.  In addition, Outlaw Tours has also shown good cause for approval of its proposed transfer of authority from the partnership consisting of Gena and Keith Harper, to the new partnership consisting of Casey and Keith Harper.

II. ORDER

A. The Commission Orders That:

1. The letter requesting reinstatement of CPCN PUC No. 54840 filed by Outlaw Tours on February 24, 2005 is construed as a request to amend Decision No. R04-0156 pursuant to § 40-6-112, C.R.S. to show that CPCN PUC No. 54840 was not revoked.

2. That portion of Decision No. R04-0156 revoking Outlaw Tours’ (Case No. 060085-INS) CPCN PUC No. 54840 is amended to show that the certificate was not revoked.

3. The practical effect of this amendment to Decision No. R04-0156 is that Outlaw Tours’ CPCN PUC No. 54840 is reinstated.

4. In addition, the requested transfer of authority for CPCN PUC No. 54840 from the partnership consisting of Gena and Keith Harper, to the new partnership of Casey and Keith Harper, doing business as Outlaw Tours, is granted.

5. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, re-argument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

6. This Order is effective on its Mailed Date.
B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING
March 2, 2005.
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