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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for a Motion for Approval of Procedural Schedule filed by DIECA Communications, Inc., doing business as Covad Communications Company (Covad), filed on February 2, 2005; Qwest Corporation’s (Qwest) Motion for Approval of Procedural Schedule, Issuance of Subpoena and Request to Waive or Shorten Response Time filed on February 3, 2005; and Covad’s Motion for Protective Order and Opposition to Qwest’s Motion for Approval of Procedural Schedule and for Issuance of Subpoena, filed on February 8, 2005.

2. In its Motion for Approval of Procedural Schedule, Covad submits a procedural schedule for rehearing of the regeneration issue, as required by Commission Decision No. C05-0004.  According to Covad, it had agreed with Qwest to a procedural schedule as follows:

a) Covad to file initial testimony on February 4, 2005.

b) Qwest to file answer testimony on February 11, 2005.

c) Covad, to file rebuttal testimony (at its discretion) on February 18, 2005.

d) Rehearing to be held on February 22, 2005 at 9:00 a.m.

3. Covad also indicates that while it believes agreement was reached with Qwest on this schedule, Qwest did not confirm its agreement.  Additionally, Covad states that it is opposed to Qwest’s addition of times to be incorporated in the Commission’s procedural order schedule such as reduced discover times to two business days and a deposition of Covad’s witness in this matter.

4. In its motion, Qwest represents that is has conferred and cannot reach agreement with Covad on issues surrounding discovery for the proceeding.  Qwest further represents that it agreed to the February 22, 2005 hearing date provided certain of its discovery issues were resolved.  Specifically, Qwest requested that discovery requests be limited to ten questions including subparts, with objections and responses due within two business days.  Although Qwest indicates that Covad rejected this request, it states that it was willing to work with Covad within reason if a particular response required more than two business days.

5. Qwest also requested that an agreed upon date for a deposition be established, if such a deposition was necessary.  According to Qwest, Covad refused to set aside a date for deposing Covad’s witness, Mr. Mike Zulevic, because he was not a Covad employee, or a Colorado resident.  Qwest also represents that it offered to schedule the deposition by telephone, but Covad has not responded to that offer.

6. As a result of the parties’ impasse, Qwest requests the following procedural schedule:

February 18, 2005
Covad files direct testimony.

March 3, 2005
Qwest files response testimony.

March 17, 2005
Covad files rebuttal testimony at its discretion.

March 29, 2005
Hearing before the Commission en banc.

Qwest also attaches a subpoena with supporting affidavit and Notice of Deposition Pursuant to C.R.C.P. 30(b)(6).  The subpoena, directed to “The Corporate Designee of Covad Communications Company” requires a deposition on oral examination to be held at 10:00 a.m. on March 1, 2005 in Denver, Colorado.  

7. On February 8, 2005, Covad filed its Motion for Protective Order and Opposition to Qwest’s Motion for Approval of Procedural Schedule and for Issuance of Subpoena.  In its motion, Covad argues that Qwest failed to raise any objection to the schedule agreed upon by Covad and Qwest counsel on January 31, 2005, which Covad submitted in its February 2, 2005 filing with the Commission.  Covad further argues that the discovery Qwest seeks (ten discovery requests without limitation on subparts, with objections and responses due within two business days) is neither necessary nor appropriate and is requested for no other purpose than to annoy, embarrass, oppress, and/or impose undue burden upon Covad.  Additionally, Covad maintains that the process by which Qwest seeks to obtain the deposition of Mr. Zulevic is contradictory to the Colorado Rules of Civil Procedure and the Commission's Rules of Practice and Procedure.

8. According to Covad, the Commission does not have the power to compel nonresident witnesses to appear outside Colorado.  Covad goes on to argue that when a party seeks to compel the attendance of a non-resident, non-party witness at a deposition, that party must secure the proper commission, letter rogatory, or dedimus potestatem, and must present those to the court of foreign state which, by statute or otherwise has agreed to enforce the subpoenas of its sister states.  Citing, C.R.C.P. 28.

9. Covad asserts that Qwest is attempting to circumvent the procedures that govern depositions of non-resident, non-party witnesses by attempting to compel Mr. Zulevic to travel to Colorado for deposition.  Covad also argues that Qwest’s affidavit in support of issuance of a subpoena is insufficient pursuant to § 40-6-103, C.R.S.  As such, Covad seeks a protective order pursuant to C.R.C.P. 26(c) to protect its witness from “oppression, undue burden or expense.”

B. Discussion

10. During pretrial discovery, the rules of civil procedure are generally read to favor the production of information that may be relevant to the subject matter of the action at hand.  See C. Wright, Law of Federal Courts § 81 (3d ed.).  Section 40-6-102(1), C.R.S., provides in relevant part that:

The commission, each commissioner, and administrative law judge with respect to matters referred to such judge, and the director of the commission have the power to issue notices, orders to satisfy or answer, summonses, subpoenas, and commission to take the deposition of any witness whose testimony is required in any proceeding pending before the commission in like manner and to the same extent as courts of record.  The process issued by the commission, any commission, an administrative law judge, or the director of the commission shall extend to all parts of the state and beyond the boundaries thereof as may be provided by law or the Colorado rules of civil procedure …

Colorado Rule of Civil Procedure 26(c) Protective Orders, requires that the party moving for a protective order certify “that the movant has in good faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute without court action .…”  

11. Upon a showing of good cause, the Commission may issue “any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense .…” Id.  Determining “good cause” for a protective order under C.R.C.P. 26(c) is a matter which is determined on the basis of the facts of each particular case.  Curtis, Inc. v. District Court, 186 Colo. 226, 526 P.2d 1335 (Colo. 1974); People in Interest of J.L.P., 870 P.2d 1252 (Colo. App. 1994).  The Commission must balance the competing interests that would be served by granting or denying discovery when determining whether good cause exists for the issuance of a protective order.  Williams v. District Court, 866 P.2d 908 (Colo. 1993).

12. Such a Commission order may indicate “that the disclosure or discovery may be had only on specified terms and conditions, including designation of the time or place; that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery; or that certain matters not be inquired into, or that the scope of the disclosure or discovery be limited to certain matters.”  C.R.C.P. 26(c)(2), (3), and (4).

13. In this matter, we find that Qwest is entitled to depose Covad’s expert witness Mr. Zulevic.  We agree that the rules of civil procedure should be read to favor the production of relevant information.  Although we agree with Covad that it may be burdensome and expensive to require Mr. Zulevic to travel to Colorado for deposition, we nonetheless find that Covad does not state good cause to issue a protective order banning any opportunity by Qwest to depose Mr. Zulevic.  Nor do we find that Covad has presented sufficient evidence indicating that it has negotiated in good faith with Qwest regarding this matter.  We therefore order the parties to arrange a mutually agreeable time in which Qwest may depose Mr. Zulevic via telephone (or, if Covad prefers, in person) should Qwest determine that it is necessary to conduct such a deposition.  

14. We further order that should Covad fail to make Mr. Zulevic available via telephone for deposition with Qwest within a reasonable period of time prior to hearing, Covad may not utilize Mr. Zulevic’s services at hearing as an expert witness in this matter.  In the event Covad fails to make Mr. Zulevic available for deposition should Qwest determine such is necessary, we expand Qwest’s deposition request to include any in-state or out-of-state witness or corporate designee of Covad’s choosing who will serve as its witness or witnesses in this rehearing matter.

15. We will adopt the procedural schedule proposed by Covad in its Motion for Approval of Procedural Schedule.  We deny Qwest’s Motion for Approval of Procedural Schedule and for Issuance of Subpoena.  We also deny Covad’s Motion for Protective Order.

16. We also point out that Covad requested rehearing on the issue of regeneration and as such, we expect its full cooperation within the terms of this Order during discovery and the hearing itself. 

17. We assign an Administrative Law Judge to hear all discovery disputes.

18. We deny Qwest’s motion to limit written discovery.  If Qwest believes a request is unduly burdensome, it can object or file a motion for a protective order.

II. ORDER

A. The Commission Orders That:

1. The Motion for Approval of Procedural Schedule filed by Covad Communications Company is granted.

2. Qwest Corporation’s Motion for Approval of Procedural Schedule, for Issuance of Subpoena is denied consistent with the discussion above.  

3. Covad Communications Company’s Motion for Protective Order is denied consistent with the discussion above.

4. Covad Communications Company and Qwest Corporation shall determine a mutually agreeable time to make Covad Communications Company’s witness, Mr. Zulevic available via telephone, or in person for deposition should Qwest Corporation determine such deposition is necessary.

5. Should Covad Communications Company fail to make Mr. Zulevic available for deposition as provided above, it may not utilize Mr. Zulevic as its expert witness at this rehearing.

6. In the event Covad Communications Company determines that Mr. Zulevic shall not serve as its expert witness, it shall designate another witness or witnesses as soon as possible and provide notice to this Commission and Qwest Corporation of its designation.  Covad Communications Company shall make any such in-state or out-of-state designee available for deposition, should it be determined by Qwest Corporation that such deposition is necessary, consistent with the directives of this Order.

7. The procedural schedule for this rehearing shall be as follows:

Direct Testimony by Covad due
February 4, 2005

Answer Testimony by Qwest due
February 11, 2005

Covad Rebuttal Testimony (if necessary) due
February 18, 2005

Hearing
February 22, 2005

The hearing shall take place as follows:

DATE:

February 22, 2005

TIME:

9:00 a.m.

PLACE:
Commission Hearing Room A
 

1580 Logan Street, OL2
 

Denver, Colorado

8. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 9, 2005.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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