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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a threshold legal issue discussed by the Commission at a Deliberation Meeting on February 1, 2005, which is determinative as to how Qwest Corporation’s (Qwest) application to deregulate its retail services will be handled in this proceeding.  In Decision No. C04-1402 we asked parties to this docket to submit legal briefs on the question of whether services currently regulated under § 40-15-201, et seq., C.R.S., can be completely deregulated without first being regulated under Part 3 of Article 15.  In this order we determine that services must be reclassified under Part 3 before they may be completely deregulated under Part 4 of Article 15.  Qwest, Staff of the Commission (Staff), the Office of Consumer Counsel (OCC), a group of competitive carriers, and DIECA Communications, Inc., doing business as Covad Communications Company (Covad) submitted timely briefs and/or reply briefs.

2. Qwest argues that the proper interpretation of the statutes in Article 15 allows for complete deregulation of services currently regulated under Part 2, and bases this reading in large part on its interpretation of the legislative history of the statute.

3. Cbeyond Communications, LLC, Time Warner Telecom of Colorado, LLC, XO Colorado, LLC, and Xspedius Communications, LLC (collectively the CLECs) argue that deregulation of Part 2 services is impermissible given the language of § 40-15-207, C.R.S., the rules of statutory construction, and the public policy behind the statute.  The OCC similarly argues that the Commission may not deregulate Part 2 telecommunications services because the statutory language and construction of Article 15 prohibits such movement.

4. Staff argues that the Commission may grant Qwest’s application to move services from Part 2 to Part 4 but only if Qwest provides in a hearing clear and convincing evidence that addresses the multiple and different standards set forth in statute for movement of products from Part 2 to Part 3 and from Part 3 to Part 4.  Qwest agrees to this standard in its reply brief.

5. Covad, which only filed a reply brief argues that the Commission may transfer exclusively those services listed in § 40-15-201(2), C.R.S., from Part 2 to Part 3, and that the only services that may be deregulated are those listed in § 40-15-301(2), C.R.S.

B. The Parties’ Arguments

6. Section 40-15-207, C.R.S., provides:

(1)(a) Notwithstanding any other provision of this title, upon its own motion or upon application by any person, the commission shall regulate, pursuant to part 3 of this article, specific telecommunications services regulated under this part 2 upon a finding that there is effective competition in the relevant market for such service and that such regulation under part 3 of this article will promote the public interest and the provision of adequate and reliable service at just and reasonable rates.

7. Section 40-15-305, C.R.S., provides:

(1)(a) Notwithstanding any other provision of this title, upon its own motion or upon application by any person, the commission shall deregulate, pursuant to part 4 of this article, specific telecommunications services subject to this part 3 upon a finding that there is effective competition in the relevant market for such service and that such deregulation will promote the public interest and the provision of adequate and reliable service at just and reasonable rates.

8. Qwest argues that a “more reasonable interpretation of the statute is that the General Assembly was merely stating that if a product or service is moved to Part 3, it should be regulated pursuant to Part 3.  If a product or service does not remain in Part 3, but is moved to Part 4, the service is deregulated.” Qwest Brief at 3. Qwest, in support of its argument that a service need not spend any time under Part 3 attaches an amendment that had it passed, would have required a service to spend 18 months being regulated under Part 3 before being deregulated.  Qwest Brief at 5.  Qwest notes that the final version of the bill does not contain the 18-month requirement, and indicates this suggests that the General Assembly did not intend that services spend any time under Part 3 before being deregulated.  According to Qwest, this change apparently was to alleviate concerns of legislators that the Commission did not have sufficient resources to handle regulation of services under Part 3. Qwest Brief at 7.  Qwest also argues that requiring a service to be regulated under Part 3 for a period of time before it is deregulated reads a language into the statute that does not exist. Qwest Brief at 3.

9. The OCC and CLECs suggest that services must be regulated under Part 3 before they may be deregulated.  They point to the plain language of the statute, and the intent of Article 15 for that conclusion.  The OCC argues that “[r]eclassifying part 2 services as part 3, and then regulating them during a transition period before considering whether to again reclassify them as part 4 services, is consistent with the plain language of the statute and the legislative intent to promote the public interest.”  OCC Brief at 4.  The OCC notes that § 40-15-201(2), C.R.S., states: “The following products, services and providers are declared to be subject to regulation pursuant to this part 2 and subject to potential reclassification under section 40-15-207.”  They interpret this to mean that services must be regulated under Part 3 before complete deregulation. OCC Brief at 5.

10. The OCC believes that “simultaneously reclassifying and deregulating services also causes an irreconcilable conflict between §§ 40-15-207 and 40-15-305.”  OCC Brief at 5.  Section 207(1) requires that the Commission find it in the public interest to move a service from Part 2 to Part 3 regulation.  Section 305(1) also requires that the Commission find it in the public interest before deregulating a service.  The OCC believes that it cannot be both in the public interest to move a service to Part 3 from Part 2 and in the public interest to immediately deregulate it.  This they believe is an irreconcilable conflict between the two statutes, and thus an impermissible interpretation.  In its reply brief, the OCC quotes the language from § 40-15-207(1), C.R.S., which states that “the Commission shall regulate, pursuant to this part 3 of the article, specific telecommunications services under this part 2 upon a finding that there is effective competition...” and notes an absence of any language allowing movement from Part 2 to Part 4.  More fundamentally, the OCC believes that there would be no purpose for the dual procedural processes laid out in §§ 207 and 305, if not to require regulation under § 305 before deregulation.  OCC Brief at 5.  Lastly, the OCC is concerned that the public may not have adequate statutory notice of a move directly from Part 2 to Part 4.

11. The CLECs echo the OCC’s arguments with respect to the statutory language.  They too state that the plain language of the statute explicitly provides for movement from Part 2 to Part 3, and that there is no language allowing for movement to Part 4.  CLEC Brief at 3.  The CLECs note that courts are very wary of adding language to statues that does not exist.  Id. at 4.  The CLECs also state that this interpretation is consistent with what should be public policy concerns of the Commission, namely consumer protection and a truly competitive market place.  CLEC Brief at 7.  The Commission, the CLECs argue, needs the opportunity afforded by regulation under Part 3 to “fully and adequately explore the impact of Qwest’s application on Colorado consumers and the competitive marketplace.”  CLEC Brief at 7.

12. Staff takes a different approach.  Staff argues that the statutory language neither specifically allows nor prohibits a service regulated under Part 2 from being deregulated.  As a result, the Commission may allow a product to move from Part 2 to Part 4, but only if the evidence presented at hearing clearly and convincingly meets the criteria of both Article 15 §§ 207 and 305.  Staff Brief at 7.  Staff believes that such a reading of the statutes fulfills the Commission’s obligations with respect to statutory interpretation because it takes into account “all of the language in Title 40, including, most importantly, the statement of legislative intent” set forth in § 40-15-101, C.R.S. Staff Brief at 5.   Qwest agrees that it must meet the evidentiary standard proposed by Staff.  Qwest Reply Brief at 2.  Staff further argues that such a reading is consistent with the notion that the Commission will have virtually no regulatory authority over the services deregulated under Part 4.  Because of this fact, Staff argues that their reading of the statute furthers “an orderly transition to a competitive environment for telecommunications services” which is contemplated by Article 15.  Staff Brief at 21.

13. Covad argues that the statutes set forth exclusive lists as to what may be moved from Part 2 to Part 3 and from Part 3 to Part 4.  Specifically, Covad asserts that § 40-15-201(2), C.R.S., sets forth the only products that may be moved from Part 2 to Part 3, and § 40-15-301(2), C.R.S., sets forth the only items that may be deregulated.  Covad argues that the explicit terms of § 207 and § 305 prohibit the General Assembly from moving services from Part 2 to Part 4, regardless of whether they are regulated at any time under § 305.  Because the list of services in § 305 “is specific and finite, and does not include part 2 services…[t]he only legally permissible conclusion is that only the services listed in C.R.S. § 40-15-301(2) are eligible for deregulation under part 4.”  Covad Brief at 4.  Covad also argues that the legislative declaration in § 40-15-101, C.R.S., contradicts the notion that Part 2 services may be deregulated because deregulating Part 2 services would be counter to the stated goals of: 1) guaranteeing the affordability of basic telephone service, and 2) applying different regulatory treatments to different services.  Covad also states that the Commission will possess considerable regulatory flexibility for any Part 2 services regulated in the future under Part 3, and this supports the notion that Part 2 services may not be completely deregulated.

C. Discussion

14. The legislative intent of § 40-15-207(1), C.R.S., must be resolved using the principles of statutory interpretation.  These are well laid out by the Colorado Supreme Court in In the Matter of the 2000-2001 District Grand Jury In and For the First Judicial District, 97 P.3d 921, 924 (Colo. 2004):

· As with any statute, we endeavor to interpret the provisions of section 16-5-205.5 in strict accordance with the General Assembly’s purpose and intent in enacting them.  Empire Lodge Homeowners Ass’n v. Moyer, 39 P.3d 1139, 1152 (Colo.2001).

· To discern that intent, we look first to the statute’s plain language.  Bd. Of County Comm’rs v. Costilla County, 88 P.3d 1188, 1193 (Colo.2004).

· Where the language of a statute is plain and clear, we must apply the statute as written.  Univex Int’l, Inc. v. Orix Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996).

· Only where the wording in the statute is unclear and ambiguous will we resort to other modes of construction, such as relying on legislative history.  Colo. Dep’t of Labor & Employment v. Esser, 30 P.3d 189, 195 (Colo.2001).

· Generally, an ambiguity exists in a statute only where at least one of its terms is susceptible to multiple meanings.  See Mountain City Meat Co. v. Oqueda, 919 P.2d 246, 252-53 (Colo.1996) (superseded by statute on different grounds as stated in United Airlines v. Indus. Claim Appeals Office, 993 P.2d 1152, 1158 (Colo.2000)).

· Where a statute is silent on a certain matter and that silence prevents a reasonable application of the statute, we must endeavor to interpret and apply the statute despite that silence all the while striving ‘to effectuate the General Assembly’s intent and the beneficial purpose of the legislative measure.’ In re Estate of Royal, 826 P.2d 1236, 1238 (Colo. 1992).

· If, however, a statute can be construed and applied as written, the legislature’s silence on collateral matters is not this court’s concern, see PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 545 (Colo. 1995)(superseded by statute on different grounds as stated in Colo. Springs Disposal v. Indus. Claims Appeals Office, 58 P.3d 1061 (Colo.App.2002)), for we will not strain to construe a statute unless necessary to avoid an absurd result.  City of Westminster v. Dogan Constr. Co., 930 P.2d 585, 590 (Colo.1997).

15. Statutory interpretation begins with the plain language of the statute.  District Grand Jury, supra at 924, Bd. of County Comm’s v. Costilla County, 88 P.3d 1188, 1193 (Colo. 2004).  The plain language of § 40-15-207(1), C.R.S., as set forth above, provides that the Commission shall regulate services under Part 3 that are currently regulated under Part 2 upon a finding of effective competition in the relevant market.  It says nothing about completely deregulating services currently under Part 2.  “There is a presumption that the word ‘shall’ when used in a statute is mandatory.”  Riley v. People, 2004 WL 2924308 at 4 (Colo. 2004).  See also, DiMarco v. Department of Revenue, 857 P.2d 1349, 1352 (Colo. App. 1993)("Unless the context indicates otherwise, the word 'shall' generally indicates that the General Assembly intended the provision to be mandatory.").  Thus the Commission must regulate under Part 3 those Part 2 services for which there is a showing of effective competition in the relevant market.  We do not see any ambiguity in the phraseology of the statute and we find no individual terms that can reasonably be deemed ambiguous such that we would resort to legislative history.

16. Similarly, there is no language in § 305 that allows us to consider deregulation of Part 2 services pursuant to Part 4.  The language is very clear and specific.  “[T]he commission shall deregulate, pursuant to part 4 of this article, specific telecommunications services subject to this part 3….”  § 40-15-305(1)(a), C.R.S.  There is no mention of Part 2 services in § 305.

17. Qwest argues that the legislative history of § 207 indicates that the General Assembly did not intend for a product to spend any time under Part 3 before complete deregulation.  However, under the principles of statutory interpretation as set forth by the Supreme Court, there must be ambiguity in the statute before legislative history may be examined. In the Matter of the 2000-2001 District Grand Jury In and For the First Judicial District, 97 P.3d 921, 924 (Colo. 2004).  See also, § 2-4-203, C.R.S. As stated above, we find no ambiguity in § 207: “the commission shall regulate, pursuant to part 3 of this article, specific telecommunications services regulated under this part 2 upon a finding that there is effective competition in the relevant market…”  The phrase, “the commission shall regulate, pursuant to part 3 of this article…” is plain and clear.  It is not necessary for us to resort to legislative history for interpretive purposes when the language of a statute is clear.  The Commission must regulate pursuant to Part 3.  This language is not merely suggestive, it is mandatory.  We find that Qwest’s position allowing movement from Part 2 directly to Part 4 ignores the “shall regulate” language.

18. Even if the Commission were to determine that legislative history was needed to interpret § 207, Qwest’s argument is devoid of merit.  The current statute has not been amended since it became law in 1987.  Qwest suggests that the Legislature did not intend for a service to be regulated under Part 3 before being deregulated because it rejected an amendment that required that services be deregulated after spending 18 months under Part 3 regulation.  However, the version of § 207(1) that was to be amended that Qwest includes in its brief looks nothing like the current version of the bill.  Qwest omits the fact that the General Assembly amended the bill to include the “shall regulate” language in the final version when it was not there previously.  This would suggest that indeed the Legislature intended for services to spend some time regulated under Part 3 before being deregulated.

19. Qwest’s argument that requiring regulation under Part 3 reads language into the statute that is not there is also unconvincing.  The “shall regulate under part 3” language in § 207 is part of the statute, and its plain meaning is clear.  In contrast, there is no existing language allowing movement from Part 2 to Part 4.  Regardless, the Legislature’s silence on a particular issue is of no concern to the Commission when a statute can be reasonably interpreted as written. District Grand Jury, supra at 924.  In that matter, the Supreme Court was asked to consider the following statute:

16-5-205.5  (1) [i]n any case in which a grand jury does not return an indictment, the grand jury may prepare or ask to be prepared a report of its findings if the grand jury determines that preparation and release of a report would be in the public interest…(3) [w]ithin 10 days after receiving a report of the grand jury…. The prosecuting attorney shall notify in writing all persons and businesses named in the grand jury report to give such persons and businesses an opportunity to review the grand jury report and prepare a response to be submitted to the court with the grand jury report.  Id. at 923-24.

The City of Blackhawk (Blackhawk) argued that, because the statute permits a named party to issue a response to the published report, the statute necessarily permits that named party to inspect the grand jury official record in order to prepare the response.  Id. at 924.  According to Blackhawk, the statute’s silence on the issue of discovery of the record created an 

ambiguity necessitating a review of the statute’s legislative history.  The Supreme Court concluded that the statute was clear and readily applied:

Named parties to the report may submit a response to the report following review of the report itself.  We do not doubt that permitting those parties also to review the grand jury record would allow those parties to prepare a more effective response.  However, a party can feasibly rebut or take issue with the substance of the report without inspecting all of the information that the grand jury reviewed in the process of compiling its report.  Accordingly, there is no silence within the statute that would otherwise inhibit its application.  Thus the legislature’s silence on this collateral matter can only mean that the district court is not required to permit discovery by those seeking to submit a response under section 16-5-205.5(3).  If the General Assembly had intended for named parties to have an automatic right to inspect the grand jury record, it could easily have merely included a right to review the report and the underlying record.  It did not do so.  See HealthONE v. Rodriguez ex rel. Rodriguez, 50 P.3d 879, 894 (Colo.2002).  Because we perceive no ambiguity in the language of section 16-5-205.5, we need not look beyond the plain language of the statute to apply its terms. (emphasis added).

20. The situation before the Commission parallels that above.  The statutes are silent on the issue of movement from Part 2 to Part 4.  Section 207(1), however, is easily interpreted and the Commission can implement the statute by regulating services under Part 3 according to the Commission’s rules and orders. The Commission shall regulate under Part 3, those services currently regulated under Part 2 upon a finding of effective competition.  There simply is no silence that inhibits application of the statute.  We agree with the OCC that, had the General Assembly intended for the Commission to have the authority to deregulate Part 2 services, it would have included the ability to move services from Part 2 to Part 4 in the statute.

21. This statutory interpretation best comports with the overall telecommunications policy as set forth in statute by the General Assembly.  Section 40-15-101, C.R.S., provides that:

The general assembly hereby finds, determines and declares that it is the policy of the state of Colorado to promote a competitive telecommunications marketplace while protecting and maintaining the wide availability of high-quality telecommunications services.  Such goals are best achieved by legislation that brings telecommunications regulation into the modern era by guaranteeing the affordability of basic telephone service while fostering free market competition within the telecommunications industry.  The general assembly further finds that the technological advancements and increased customer choices for telecommunications services generated by such market competition will enhance Colorado’s economic development and play a critical role in Colorado’s economic future.  However, the general assembly recognizes that the strength of competitive force varies widely between markets and products and services.  Therefore, to foster, encourage and accelerate the continuing emergence of competitive telecommunications environment, the general assembly declares that flexible regulatory treatments are appropriate for different telecommunications services.

22. The language in the legislative declaration recognizes that a balanced flexible regulatory scheme will best foster appropriate treatments for different services in different areas.  Part 3 provides flexible regulatory treatment, and it should be noted that pursuant to § 40-15-503(2)(c), C.R.S., the Commission has a large degree of regulatory flexibility under Part 2 as well.  To be sure, § 14-15-502(b)(I), C.R.S., does suggest that the ultimate goal is to replace the regulatory framework in Part 2 with a fully competitive marketplace statewide.  However, § 502(b)(I) which expresses state policy, also provides for a transition to that competitive market:

Consistent with the public interest goal of maintaining affordable and just and reasonably priced basic local telecommunications service for all citizens of the state, the commission shall structure telecommunications regulation to achieve a transition to a fully competitive telecommunications market…

23. It is clear that the legislature recognizes that different regulatory treatments are appropriate for different circumstances and that Colorado should transition to a fully competitive market.  Our reading of the law fulfills the intent to transition to a free market. While the General Assembly ultimately seeks an unregulated telecommunications market, we find that the move to such a market is supposed to be flexible and cautious.  As pointed out by Staff, the considerations for movement from Part 2 to Part 3, and from Part 3 to Part 4 are similar but not identical.  This would suggest that the Legislature intended to implement a two-part process.

24. Given that the intent of the Legislature is to ultimately achieve a deregulated telecommunications market, Covad’s argument must fail.  If we were to rule that services regulated under Part 2 may not be deregulated, we would frustrate the intent of the Legislature.  Such a reading would also be contrary to the plain language of § 305 which provides that services subject to Part 3 may be deregulated if there is effective competition for those services.  Covad’s argument also reads language into the statute that is not there.  There is no language suggesting that once regulated pursuant to Part 3, a service may not be deregulated, and, as indicated above, § 305 states that services subject to Part 3 may be deregulated.

25. Staff also fails to recognize that the Commission may not insert language if the statute is capable of execution as written.  Staff believes that pursuant to statute, the Commission may deregulate a Part 2 service upon a clear showing that the different standards set forth in §§ 40-15-207 and 40-15-305, C.R.S., are both met.  We can find no language indicating that movement from Part 2 to Part 4 is allowed.  Such a reading ignores the portion of § 207 which states that the Commission “shall regulate” under Part 3 those services for which there is “effective competition.”  To allow deregulation even with findings of fact meeting the criteria in §§ 207 and 305 would void the “shall regulate” provision of § 207.

26. As pointed out by Qwest, the entire statutory scheme must be given harmonious effect.  A reading that requires regulation under Part 3 before deregulation is consistent with the policy stated in statute by the Legislature.  It does not ignore the “shall regulate” language, allows for a transition to a deregulated status, and provides for a flexible regulatory approach.

27. We therefore reject Qwest’s, Staff’s, and Covad’s interpretation of Article 15 of Title 40, and adopt the conclusions reached by the OCC and the CLECs.  Because we believe the plain language of § 40-15-207(1), C.R.S., requires that services regulated under Part 2 be regulated under Part 3 prior to being deregulated, we order the Parties to this docket to prepare accordingly for the hearings scheduled on April 18 through 29, 2005.

II. ORDER

A. The Commission Orders That:

1. Telecommunications services currently regulated under § 40-15-201 et seq., C.R.S., must be regulated under § 40-15-301 et seq., C.R.S., before being deregulated consistent with the discussion above.

2. Parties shall plan their presentations for hearing accordingly.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
February 1, 2005.
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III.  CHAIRMAN GREGORY E. SOPKIN SPECIALLY CONCURRING:  

1. I agree with the result of today’s decision that it is a reasonable interpretation of the governing statutes – §§ 40-15-207 and 40-15-305, C.R.S. – that a service listed under Part 2 (§ 40-15-201 et seq., C.R.S.) may not be reclassified immediately to Part 4 (§ 40-15-401 et seq., C.R.S.) upon a finding of effective competition.  I write separately to indicate support for another reasonable interpretation, that of Trial Staff (Staff).  Given the deference afforded the Commission in interpreting its organic statutes, Staff’s interpretation most likely would be upheld.  However, given the legal uncertainty on the issue and the policy argument in favor of a probationary period for transitioning Part 2 services upon a finding of effective competition, I concur with the more cautious approach.

2. Staff’s interpretation is that there must be separate and distinct findings under both § 207 and § 305 with respect to the effective competition standard and public policy before a service could transition from Part 2 to Part 4.  Clearly it is a different inquiry to decide whether a Part 2 service should transition to more flexible regulation under Part 3 (§ 40-15-301 et seq., C.R.S.) or deregulation under Part 4.  Staff’s approach would allow for both inquiries to be performed by the Commission in one evidentiary hearing.  It would be possible, then, for a Part 2 service to be reclassified to Part 4 or, if the Commission found that the § 305 criteria were not met (but the § 207 criteria were met), the service could be reclassified to Part 3.  This would allow the Commission the maximum flexibility to fully consider the appropriate regulatory treatment of each service.

3. I am concerned that we are elevating form over substance – and unnecessarily hampering our flexibility – by requiring that a Part 2 service be regulated under Part 3 as a “weigh station” even if the § 305 criteria as applied to the service are shown to be satisfied.  The governing statutes do not say that the Commission may not undertake a simultaneous inquiry under § 207 and § 305.  The interpretation of the term “shall regulate” offered by advisory counsel would mean that a Part 2 service could theoretically be transitioned to Part 3, remain there for one second, then be transitioned to Part 4.
  Using the word “shall” in this way would thus have the absurd result that, even though a service might be shown today to meet the § 207 and § 305 criteria, an applicant must reapply for reclassification of the service, re-notice the application, and relitigate the merits of the application.  It is not clear (and therefore ambiguous
) that the legislature intended this absurd result through the use of the word “shall.”
  That the General Assembly deleted the original proposal to require a service to be regulated under Part 3 for 18 months is relevant to show that this “weigh station” result was not, in fact, the intent. 

The Commission is given some deference on its interpretation of statutes within Title 40.
  In my view, Staff’s interpretation of the governing statutes within Title 40 is reasonable, and avoids an absurd result.  Nevertheless, advisory counsel points out, reasonably, that adopting Staff’s interpretation could create an appellate issue.  This may be needlessly created given that, if a service is transitioned from Part 2 to Part 3, the Commission has considerable flexibility in how the service should be regulated.   Further, allowing the Commission to analyze the effects of Part 3 regulation of a service for a period of time may be 

useful before deciding whether Part 4 deregulation is within the public interest.  For these reasons, I concur with the result of today’s decision, if not the reasoning.   
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� Of course, I recognize the procedural reality that an application to transition a service from Part 3 to Part 4 could not be completed in one second.  I use the example only to test the legal proposition.


� If a statute is ambiguous, unclear, or subject to alternative constructions, then the court may turn to the legislative history for guidance.  Section 2-4-203(1)(c), C.R.S.; City of Aurora v. Bd. of County Commr’s, 919 P.2d 198, 200 (Colo. 1996).


� It is the duty of the courts when faced with an ambiguous statute to so construe and interpret the statute under consideration as to avoid an absurd result and give it a reasonable meaning.  J.S. Dillon & Sons Stores Co. v. Carrington, 455 P.2d 201, 203 (Colo. 1969).


� Public Service Co. of Colorado v. Trigen-Nations Energy Co., 982 P.2d 316, 322 (Colo. 1999).
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