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I. BY THE COMMISSION

A. Background

1. This matter comes before the Commission on a petition filed by Cowen Enterprises (Petitioner), under Certificate No. 47137, seeking temporary waiver of Rules found at 4 Code of Colorado Regulations (CCR) 723-15-2.1, and at 49 Code of Federal Regulations (CFR) Parts 391, 395, and 396.11.
  The request covers the period of time from February 16 to 23, 2005, i.e., preceding, during, and after the upcoming NBA All Star game to be held in Denver.

2. Petitioner asserts that this special event will require the temporary addition of approximately 80 drivers to its existing roster over the week in question.  Petitioner is especially concerned over the requirement that each of these temporary drivers obtain a medical certificate under 49 CFR 391.43.  Petitioner represents to the Commission that the cost of obtaining this certification is $60.00 per driver, and that the certification will not likely be used after the special event is over.  Additionally, Petitioner represents that it intends to hire drivers on a part-time, temporary basis, who are currently employed as school bus drivers from the Denver and Aurora school districts, delivery personnel from Federal Express, military personnel, under sheriffs, and patrolmen and -women.

3. Petitioner is also concerned over the time and expense involved in preparing daily driver vehicle inspection reports pursuant to 49 CFR 396.11.  Petitioner has represented to the Commission that it intends to rent additional cars from Hertz in order to provide service to this special event, and that these vehicles will be model year 2004 or newer.

B. Discussion.

4. On its face, the petition for waiver in this matter is extremely broad.  If that petition were granted in its entirety, the result would undermine the Commission’s ability to fulfill its obligation to provide for the public safety.  On the other hand, Petitioner has expressed two legitimate concerns, relating strictly to:  a) the requirement that it obtain medical certification under Part 391.43 for each of these temporary drivers; and b) the requirement that these temporary drivers prepare and submit daily vehicle inspection reports pursuant to Part 396.11.

Petitioner has operated under Certificate No. 47137 for more than ten years.  The Commission has no reason to doubt that Petitioner will carry out the representations it has made to the Commission in this matter.  In this context, Petitioner has addressed many of the concerns that this Commission has with regard to a waiver of the medical certification requirement found 

at 49 CFR 391.43, and the requirement that these temporary drivers prepare and submit daily vehicle inspection reports pursuant to 49 CFR 396.11.

5. However, the Commission is not willing to grant any waiver that would go beyond the limits expressed here.  As a result, the petition for waiver in this matter should be granted in part, as follows.

6. First, a limited waiver should be granted, only with respect to the applicability of 49 CFR 391.43 (medical certification) and 49 CFR 396.11 (daily driver vehicle inspection reports).  All other requirements found in Commission rules remain applicable to the temporary drivers hired by Petitioner for this special event.

7. Second, the limited waiver granted here applies only to the temporary drivers hired by Petitioner for this special event.  The Commission is not waiving or suspending its rules for any other drivers.

8. Third, this limited waiver is in force and effect from February 16, 2005 to and including February 23, 2005, and no longer.

II. ORDER

A. The Commission Orders That:

1. The Petition for Waiver in this matter is granted in part, consistent with the above discussion.

2. Hearing in this matter, scheduled for February 11, 2005, is hereby vacated.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 9, 2005. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners

 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

Tambor Williams
Acting Director


G:\ORDER\C05-0172_05M-020CP.doc:srs









�  Rule 4 CCR 723-15-2.1 incorporates by reference certain federal motor carrier safety rules into Commission Rules.  These incorporated federal rules, found at Title 49 CFR, include specific reference to driver qualifications (Part 391), permissible hours of service (Part 395), and driver vehicle inspection reports (Part 396.11).


�  School bus drivers are required to have current medical certification under Part 391.43.  However, the other categories of drivers mentioned here are not subject to that requirement.
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