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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Commission Decision No. C05-0004 filed by Qwest Corporation (Qwest) on January 24, 2005.

2. In Decision No. C05-0004, we stated that the record is not clear whether Qwest offers DIECA Communications, Inc. (doing business as Covad Communications Company) (Covad) the ability to provision its own regeneration either in its collocation space or at the Interconnection Distribution Frame.  Nor was it clear to us whether Covad can provision its own regeneration if it so chooses, or what the associated costs would be to self-provision.  Therefore, we granted Covad’s RRR and set the discrete issue of CLEC-to-CLEC regeneration for rehearing.

3. Qwest now seeks Commission reconsideration of its decision to conduct a hearing on that issue.  Qwest states that its RRR should be granted because Covad has had every opportunity to present evidence regarding infeasibility, if that was its position, and it chose not to.  Further, Qwest asserts that Covad’s argument that it cannot provision its own regeneration, partially because of the economics of doing so, is not permitted under the Federal Communications Commission’s (FCC’s) Fourth Advanced Services Order.  According to Qwest, the FCC’s order states that economic feasibility is not a consideration in determining whether an incumbent provider must permit a competitor to cross connect in its central office.

4. Qwest  also asserts that it permits Covad to self-provision and that allowance is the only relevant evidence for this issue, therefore rehearing on this issue is not necessary.  Qwest argues that if rehearing is allowed, the economics of Covad’s regeneration options should not be considered.

5.  On January 31, 2005, Covad filed a Motion for Leave to File Response to Qwest’s Application for Rehearing, Reargument or Reconsideration of Decision No. C05-0004.  Commission Rule 4 Code of Colorado Regulations 723-1-22(b) provides that no responsive pleadings may be filed to RRR filings.  Because the information contained in Covad’s Response is more appropriately addressed at hearing, and because we find no showing of good cause for this Response, we find no compelling reason to waive Rule 22 and consequently deny Covad’s Motion.

6. We deny Qwest’s Application for RRR.  Our Decision No. C05-0004 outlined the need for more information regarding the feasibility of Covad to self-provision regeneration in the central office collocation space.  We find that the record is unclear as to whether Qwest allows unfettered access for this self-provisioning and, if so, whether the access is allowed on a non-discriminatory basis.  Only after this information is entered into the record and both companies are allowed to make their arguments can the Commission make a determination as to the appropriate rate for CLEC-to-CLEC regeneration. 

7. As to Qwest’s argument that we should restrict Covad’s arguments so as not to include information on economic feasibility, we agree with Qwest that the FCC’s Fourth Advance Service Order does not allow consideration of the economic effect of a rate for a product or service on a competitor.  However, we disagree that this precludes us from gathering information and determining whether Qwest’s regeneration product is offered at a rate that is discriminatory or a barrier to entry for Covad. 

8. In Decision No. C05-0004, we directed Qwest and Covad to file a proposed procedural schedule to set a February hearing date on this matter.  With the denial of this RRR filing, we again direct the parties to file a motion for approval of a proposed procedural schedule.  

II. ORDER

A. The Commission Orders That:

1. The Application for rehearing, reargument, or reconsideration of Commission Decision No. C05-0004 filed by Qwest Corporation is denied consistent with the discussion above.

2. The Motion for Leave to File Response filed by DIECA Communications, Inc., doing business as Covad Communications Company, to Qwest Corporation’s Application for Rehearing, Reargument, or Reconsideration is denied.

3. After consultation with Commission Executive Office Staff, the Parties shall file a Motion for approval of a proposed procedural schedule as soon as possible, consistent with the discussion above.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 2, 2005.
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