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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Commission Decision No. C04-1348, filed by DIECA Communications, Inc., doing business as Covad Communications Company (Covad) on December 7, 2004.  Specifically, Covad requests RRR regarding Issue 6 from Decision No. C04-1348, concerning regeneration.

2. In our initial Decision
 in this arbitration in regards to regeneration, we ordered Qwest Corporation (Qwest) to make available its cross-connection product with regeneration at wholesale rates, terms, and conditions.  We agreed with Covad that regeneration should be a wholesale product when it is needed to maintain a signal strength on a cross-connection between two competitive local exchange carrier (CLEC) collocations or a CLEC to its own non-adjacent collocation.
  

3. We also found in that initial Decision that Qwest may charge a Total Element Long-Run Incremental Cost (TELRIC) rate for regeneration when it is required for CLEC-to-CLEC cross-connection.  However, we determined that Qwest may not charge for regeneration between a CLEC’s own collocation.
  

4. Finally, regarding regeneration, we determined that Qwest may charge for regeneration for CLEC-to-CLEC regeneration when collocation space would be available if not for Qwest’s own decision.  We found that Qwest’s ability to charge for regeneration should not be affected by its own facilities growth decisions.

5. Qwest filed an application for RRR to Decision No. C04-1037, arguing that the Decision, on the issue of regeneration, was in conflict with 47 Code of Federal Regulations 51,323(h).  Specifically, Qwest took issue with that portion of the Decision that ordered Qwest to provide channel regeneration as a wholesale product and that provided that Qwest may charge a TELRIC rate for regeneration on a CLEC-to-CLEC connection, but may not charge for regeneration between a CLEC’s own collocations.  

6. According to Qwest, our Decision appeared to be based upon a misreading of the Federal Communications Commission’s rules regarding collocation.  Qwest further asserted that we misunderstood the products it offered pursuant to those rules.

7. We granted Qwest’s RRR in part stating:

We agree with Qwest on this issue, in part.  It is not clear in the record before us, whether, in fact, Qwest offers Covad the ability to provision its own regeneration either in its collocation space or at the ICDF [Interconnection Distribution Frame].  There is contradictory testimony from the parties on this matter.  Therefore, if Qwest provides Covad with an unfettered ability to provision its own regeneration either in the collocation space or at the ICDF, then when requested by Covad, Qwest may provision and charge for regeneration at tariffed rates.

8. Covad requests a rehearing on this issue.  According to Covad, there are technical and economic limitations to CLECs self-provisioning cross connections that render such self-provisioning impossible in most circumstances.  Covad argues that there has been no evidence presented to support Qwest’s position that CLECs can perform any needed regeneration from their collocation arrangements.  

9. Covad posits that evidence adduced on this issue will demonstrate that the CLEC-provided regeneration is not an option at all.  Covad urges us to consider the practical availability of CLEC-provided regeneration prior to determining that the possibility exists to self-provision cross connections requiring regeneration.  Covad points out that § 251(c)(6) of the Telecommunications Act of 1996 requires physical collocation to be provided on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, and which applies to cross connections between CLECs.

10. Covad believes that a rehearing proceeding can be accomplished expeditiously due to the discrete nature of the issues, as well as the fact that substantial evidence on this issue has already been developed by Covad, as interconnection arbitrations have proceeded in other states.

11. We agree with Covad regarding this issue.  As we stated in Decision No. C04-1348, the record is not clear whether in fact, Qwest offers Covad the ability to provision its own regeneration either in its collocation space or at the ICDF.  Further, it is not clear to us whether a CLEC can provision its own regeneration if it so chooses, or what the associated costs would be to self-provision.  Therefore, we find that Covad has stated good cause to grant rehearing regarding the discrete issue of regeneration.

12. Consequently, we order Qwest and Covad to file a proposed procedural schedule as soon as possible for the purpose of conducting a limited hearing before the Commissioners en banc on the issue of regeneration.  We direct the parties to schedule such a hearing sometime during the month of February, 2005.  We further direct the parties to contact the Commission’s Executive Office Staff to determine the availability of the Commissioners during the month of February.  

13. On December 12, 2004, Qwest filed a Motion for Leave to File Response to Covad’s Application for Rehearing, Reargument or Reconsideration of Decision No. C04-1348.  Commission Rule 4 Code of Colorado Regulations 723-1-22(b) provides that no responsive pleadings may be filed to RRR filings.  Because the information contained in Qwest’s reply is more appropriately addressed at hearing, we find no compelling reason to waive Rule 22 and therefore deny Qwest’s motion.

II. ORDER

A. The Commission Orders That:

1. The Application for rehearing, reargument, or reconsideration of Commission Decision No. C04-1348 filed by DIECA Communications, Inc., doing business as Covad Communications Company, is granted consistent with the discussion above.

2. The Motion of Qwest Corporation for Leave to File Response to Covad’s Application for RRR is denied.

3. After consultation with Commission Executive Office Staff, the Parties shall file a proposed procedural schedule for a February hearing with the Commission as soon as possible consistent with the discussion above.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 21, 2004.
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