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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission gives notice of proposed rulemaking regarding its Rules Prescribing the Procedures for Administering the Low-Income Telephone Assistance Fund (LITAP), 4 Code of Colorado Regulations 723-13.  This proposed rulemaking will make modifications to the LITAP Rules, such as those reflected in the attached proposed rules.

2. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-3.4-106, and 40-15-502(3)(a), C.R.S.

3. An Administrative Law Judge (ALJ) for the Commission will conduct a hearing on the proposed rules and related issues at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the ALJ deems oral presentations unnecessary.  The Commission also encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before hearing, the Commission requests that such comments be filed no later than fourteen days prior to the scheduled hearing. The Commission will consider all submissions.  

4. Docket No. 03R-524T concerns the proposed repeal and reenactment of all the Commission's existing telecommunications rules.  As such, the LITAP rules were included in that proceeding.  However, the major proposals included in this Notice of Proposed Rulemaking (e.g. requiring all local exchange carriers to collect the LITAP surcharge) were not noticed in Docket No. 03R-524T.  For purposes of providing notice regarding the major proposals reflected in the attached proposed rules, we initiate this docket.  For purposes of administrative efficiency we will consider revisions to the LITAP Rules in this docket, instead of Docket No. 03R-524T.  Parties intending to suggest changes to the LITAP Rules specifically should file their comments in this docket.

5. LITAP, also known as Lifeline, was established by the Legislature in 1990 through § 40-3.4, C.R.S., “Emergency Telephone Access.” The program provides discounted basic telephone service to eligible subscribers, as defined in § 40-3.4-105, C.R.S.  The present discount is $6.50 per month, as ordered by the Commission in Decision C03-0529.  Pursuant to § 40-3.4-108, C.R.S., the Commission determines and imposes a uniform charge on each business and residential line of non-eligible subscribers.  Decision C04-0552 set the surcharge at 12 cents per access line.

6. The present LITAP Rules require only those carriers providing LITAP service to collect the LITAP surcharge from their customers (i.e. carriers not providing LITAP service are not required to charge their customers the LITAP surcharge).  That limitation and the increasing costs of funding LITAP service (due to substantial increases in the subscriber line surcharge established by the Federal Communications Commission) are resulting in noticeable increases in the LITAP surcharge.  We are concerned that principles of competitive neutrality may be undermined under the present rules, since some carriers are charging their customers to fund the LITAP program, while increasing numbers of carriers are not.  The Commission believes that it has the authority to extend applicability of the rules to all providers of local exchange telecommunications service.  Although § 40-3.4-108(1), C.R.S. could be interpreted as suggesting that only carriers offering LITAP service are required to collect the surcharge, we note that the later enacted § 40-15-502(3)(a) (low-income telephone assistance programs further goal of universal service, and Commission shall have authority to regulate providers of telecommunications services to extent necessary to assure universal basic service) supports a rule requiring all telecommunications carriers to collect the LITAP surcharge.  We conclude that such a rule is consistent with §§ 40-15-501 et seq. which directs the Commission to promote competition in the local exchange market.  That is, requiring all subscribers of local exchange service, including those customers of competitive local exchange carriers, to support the LITAP program is competitively neutral (as opposed to the existing requirement), and, therefore, promotes competition.

7. Proposed Rule 723-13-1 sets forth the applicability of the rules to providers of basic local exchange telecommunications service.  Proposed Rule 723-13-3.1 details the tariff requirements for participating telecommunications service providers.  Proposed Rule 723-13-5 sets forth the manner in which the uniform surcharge may be collected.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the July 12, 2004 edition of The Colorado Register.

2. Hearing on the proposed rules and related matters shall be held before an Administrative Law Judge beginning at:

DATE:
August 6, 2004

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
Office Level 2 (OL2)
Logan Tower
1580 Logan Street
Denver, Colorado

3. Interested persons are encouraged to submit their written comments fourteen days before the hearing.  At the time set for hearing, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 8, 2004.
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