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I. STATEMENT  
1. On March 12, 2003, NTCH-Colorado, Inc., doing business as Clear Talk (Clear Talk or Applicant), filed its Application for Designation as an Eligible Telecommunications Carrier (Application), which commenced this docket.  In the Application as filed, Clear Talk sought designation as an Eligible Telecommunications Carrier (ETC) in the greater Grand Junction area, defined by the Federal Communications Commission (FCC) as Basic Trading Area (BTA) No. 168.  This geographic area includes all, or portions of, these Colorado counties:  Delta County, Garfield County, Mesa County, Montrose County, Ouray County, Rio Blanco County, and San Miguel County.  

2. The Commission issued its Notice of Application Filed on March 14, 2003.  

3. On April 10, 2003, the Commission issued a Re-Notice of Application Filed (Re-Notice).  The Re-Notice contained a procedural schedule, established an intervention period, and did not set a hearing date in this proceeding.  

4. On April 14, 2003, the Colorado Office of Consumer Counsel (OCC) filed an intervention of right and request for hearing.  

5. On April 14, 2003, the Colorado Telecommunications Association, Inc. (CTA), moved to intervene in this matter.  Because some of CTA’s members have service areas, study areas, and business operations within the geographic area in which Applicant seeks ETC designation, the motion to intervene was granted by Decision No. R03-0666-I.
  

6. On June 4, 2003, Staff of the Commission (Staff) filed an intervention, a request for hearing, and a notice pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-9(d) and Rule 4 CCR 723-1-24(a)(1).  

7. On June 5, 2003, by Decision No. R03-0620-I, the undersigned Administrative Law Judge (ALJ) vacated the procedural schedule and scheduled a prehearing conference.  

8. On June 6, 2003, Applicant filed a Motion to Vacate Presumptive Procedural Schedule and Set Scheduling Conference.  This motion was denied as moot by Decision No. R03-0666-I.  

9. The ALJ held a prehearing conference on June 13, 2003, following which she issued Decision No. R03-0666-I.  This order established a procedural schedule and hearing dates.  

10. On July 1, 2003, Applicant filed the Direct Testimony and Exhibits of two witnesses:  Messrs. Garry Curry and Sean P. Farrell.
  

11. On July 24, 2003, Staff filed its First Motion to Compel NTCH-Colorado to Respond to Discovery.  Staff withdrew its motion after the parties resolved the discovery dispute.  See Decision No. R03-0956-I.  

12. On July 25, 2003, Staff filed the Answer Testimony and Exhibits of Pamela M. Fischhaber.  

13. On July 30, 2003, pursuant to Decision No. R03-0777-I, CTA filed the Answer Testimony of Messrs. Kevin J. Kelly and Donald W. Reynolds.  On that same date, OCC filed the Answer Testimony and Exhibits of Patricia A. Parker.  

14. On August 4, 2003, Applicant filed its Notice of Waiver of Statutory Time Limit.  In that filing, Applicant waived the applicability of § 40-6-109.5, C.R.S., to this proceeding.
  Applicant also filed a Motion to Vacate Current Procedural Schedule.  In view of the waiver of the provisions of § 40-6-109.5, C.R.S., the motion was granted.  See Decision No. R03-0871-I.  A new procedural schedule and hearing dates of December 3 and 4, 2003, were established by Decision No. R03-0997-I.  

15. On September 19, 2003, Applicant filed the Amended Direct Testimony of Garry Curry and the Amended Direct Testimony of Sean P. Farrell.  

16. On November 4, 2003, Staff filed its Motion to Vacate Procedural Schedule.  Applicant opposed this motion.  By Decision No. R03-1289-I, the ALJ denied this motion.  

17. On November 14, 2003, Applicant filed the Rebuttal Testimony of Garry Curry.  On that same day, Staff filed the Cross-Answer Testimony and Exhibits of Pamela M. Fischhaber.  On that same day, CTA filed the Cross-Answer Testimony of Messrs. Kevin J. Kelly and Donald W. Reynolds.
  OCC did not file cross-answer testimony.  

18. On November 24, 2003, pursuant to Decision No. R03-0997-I, the ALJ held a final prehearing conference in this proceeding.  At the prehearing conference, the parties stated that they were engaged in settlement discussions.  As a result of a joint request by all parties, the ALJ vacated the hearing scheduled for December 3 and 4, 2003; ordered the parties to file a stipulation on or before December 5, 2003; and scheduled a hearing on the stipulation for December 16, 2003.  See Decision No. R03-1316-I.  

19. On December 5, 2003, Applicant filed its Fourth Amendment to Application.  This amendment restricts the Application to three wire centers, each located within the service territory of Delta County Telecom, Inc.  

20. On December 5, 2003, Clear Talk filed a Motion for Approval of Stipulation and Settlement Agreement.  The Stipulation and Settlement Agreement (Stipulation), signed by Applicant, OCC, and Staff,
 accompanied that motion.  The Stipulation has four attachments, which are incorporated into the Stipulation by reference.  Attachment 1 is a list of the Delta County Telecom, Inc., wire centers in which Clear Talk seeks ETC designation.  Attachment 2 contains Clear Talk’s Universal Service Offerings,
 Terms and Conditions of Service Agreement.  Attachment 3 contains Clear Talk’s Operating Procedures Applicable to BUS Offering.  Attachment 4 contains, inter alia, a detailed description of, and the rates for, Clear Talk’s Basic Universal Service offering.  

21. On December 11, 2003, by Decision No. R03-1397-I, the ALJ vacated the hearing on the Stipulation scheduled for December 13, 2003.  

II. FINDINGS AND CONCLUSION  
22. NTCH-Colorado, Inc., is a Colorado corporation which does business as Clear Talk.  As an authorized commercial mobile radio service-personal communications service (CMRS-PCS) provider, Applicant is a common carrier, as defined in 47 U.S.C. § 153(10) and 47 Code of Federal Regulations (CFR) § 22.9(a)(7).  The FCC has licensed Clear Talk to provide wireless telecommunications services within a specified area in Colorado.  That area is known as BTA No. 168.  

In the Application as filed, Clear Talk sought designation as an ETC in the greater Grand Junction area, defined by the FCC as BTA No. 168.  This geographic area includes all, or portions of, the following Colorado counties:  Delta County, Garfield County, Mesa County, Montrose County, Ouray County, Rio Blanco County, and San Miguel County.  Applicant restrictively amended the Application four times.  See Amendments to Application filed on May 5, 2003; on August 8, 2003; on September 19, 2003; and on December 5, 2003.  Each amendment further restricted the geographic area within which Applicant seeks ETC designation.  

As restricted, the Application seeks ETC designation only in the Cedaredge, Eckert, and Hotchkiss wire centers located within the service territory of Delta County Telecom, Inc.  See Fourth Amendment to Application, filed on December 5, 2003.  This is the entire geographic area for which Applicant seeks ETC designation at this time.  Applicant does not seek designation as an ETC in any Qwest Corporation wire center.  Id.  

23. Under the applicable federal statute and implementing FCC regulations, the state commission designates telecommunications carriers as ETCs within a state.  See 47 U.S.C. § 214(e); 47 CFR §§ 54.101 and 54.201.  Only common carriers may be designated as ETCs.  They may be designated as ETCs only if, throughout the area for which they seek ETC designation, they offer all services eligible for federal universal service support and advertise the availability of, and charges for, those services in media of general distribution.  Where a carrier seeks ETC designation in an area served by a rural telephone company, the state commission must find that the designation is in the public interest.  See 47 U.S.C. § 214(e)(2).  

24. The Commission has promulgated regulations pertaining to the designation of telecommunications service providers as ETCs.  See 4 CCR 723-42-7.  

25. When it is designated as an ETC, and for so long as it meets the requirements, Applicant will be eligible to receive federal universal service support to provide specified telecommunications services.  See 47 U.S.C. § 214(e); 47 CFR § 54.101.  The federal universal service support is intended to promote universal telecommunications service in high cost areas.  

26. Clear Talk agrees to provide those services necessary for designation as an ETC under federal law, including:  voice grade access to the public switched telephone network; local usage; the functional equivalent of dual tone multi-frequency signaling; single-party service; access to emergency service; access to operator services; access to interexchange service; access to directory assistance; and toll limitation for qualifying low-income customers.  See Stipulation at Attachment 4 at 1-2; 47 CFR § 54.101(a).  Applicant’s BUS offering will include Lifeline and Link-Up services and services for the hearing impaired.  See Stipulation at Attachment 4 at 1-2; Rule 4 CCR 723-42-7.1.1.  Clear Talk will make the BUS offering available to consumers throughout the identified study areas (i.e., in the three wire centers) in accordance with the terms of the Stipulation.  

27. To be designated as an ETC, Clear Talk must provide the supported telecommunications services throughout each study area in which it is designated.  See 47 U.S.C. § 214(e)(1).  At present, the Delta County Telecom, Inc., study area is coextensive with its service territory, an area substantially larger than the three wire centers identified in the amended Application.  Unless the Delta County Telecom, Inc., study area is defined as a wire center (or smaller) level, Clear Talk cannot be certified as an ETC in this proceeding because it does not seek to serve, and could not provide the supported telecommunications services throughout, the entirety of Delta County Telecom, Inc.’s current study area.  

28. To address this issue, the Stipulation sets two independent conditions with respect to when the ETC designation, if granted by the Commission, will be effective:  first, Clear Talk must file with the Commission “a statement affirming and evidence showing that its wireless local loop offering is functioning and is available for customer use”; and, second, the FCC must issue a “final decision in CC Docket No. 96-45 regarding Delta County Telecom, Inc., provided that decision approves redefinition of the Delta County Telecom, Inc. service area to the wire center level.”  Stipulation at ¶ 30.a.  In the event of an unfavorable FCC decision, the Stipulation provides that the “ETC [designation] will be pending until such time as redefinition of Delta County Telecom, Inc.’s service area to at least a wire center level is completed and approved by both the Commission and the FCC.”  Id.  

29. Clear Talk operates as a CMRS-PCS provider and proposes to provide its BUS offering through its wireless network.  As a CMRS-PCS provider, Clear Talk is exempt from state regulation.  See 47 U.S.C. § 332.  Through the Stipulation, however, Clear Talk agrees to provide its BUS offering in accordance with the rates, terms, and conditions contained in the Attachments to the Stipulation.  

30. Attachment 2 contains provisions similar to those contained in the quality of service rules applicable to local exchange service providers subject to regulation by the Commission.
  See, e.g., 4 CCR 723-2.  Pursuant to the Stipulation, the Commission may enforce those requirements against Clear Talk.
  

31. Attachment 3 to the Stipulation contains the BUS offering-related Operating Procedures that Clear Talk agrees to operate under should it be granted ETC designation.  These procedures, inter alia, contain requirements for creation and retention of customer records and of operation and maintenance records; contain the service extension policy; contain procedures dealing with held service orders; and contain criteria for adequacy of service.  In this Attachment, Clear Talk agrees to establish local calling areas after considering community of interest standards analogous to those used by the Commission in establishing local calling areas for Commission-regulated local exchange carriers (LECs).  Clear Talk agrees to publish and to distribute an annual directory listing.  The Operating Procedures contain requirements concerning call completion and trouble reporting.  

32. Attachment 4 contains the BUS offering description and identifies additional services which may be added to a BUS offering.  This Attachment also contains the pricing for the BUS offering.  Finally, this Attachment specified the areas in which Applicant will make the BUS offering available.  Clear Talk agrees that the local calling areas for its BUS offering customers “will include access to a comparable or greater number of access lines as is required by the incumbent carrier, consistent with applicable regulatory standards.”  Stipulation at Attachment 4 at 3.  

Before Clear Talk may increase its rates or may make changes to the Customer Service Agreement,
 the Terms and Conditions (Attachment 2), the Operating Procedures (Attachment 3), or the Service Description (Attachment 4), Clear Talk must file the proposed change with the Commission, and must provide notice to affected customers, at least 20 days before the effective date of the proposed change.  See Stipulation at ¶ 31.b.  The Commission may institute a formal investigation of a proposed change if the Commission deems it 

33. necessary.
  Should the Commission find that a proposed change is not consistent with Clear Talk’s ETC status or results in a BUS offering which is not eligible for universal service funding, Clear Talk will be required to make the changes necessary to bring its offering into compliance with the cited requirements.  The Commission has the authority to use its audit powers to enforce compliance with the Stipulation.  See, e.g., id. at ¶ 31.c.  

34. Clear Talk agrees to comply with all FCC orders relating to wireless E-911 service.  In addition, Clear Talk agrees to provide specified notice to, and invite comment from, all Public Safety Answering Points (PSAPs) in its Colorado designated service areas.  Finally, Clear Talk agrees to notify Staff, OCC, and PSAPs when milestones required by the FCC are met.  See Stipulation at ¶ 32.  

35. Clear Talk agrees to make required annual filings pursuant to Rule 4 CCR 723-42-7.4.1.  See Stipulation at ¶ 33.  

36. Before designating an additional ETC for an area served by a rural telephone company, the Commission must find that the designation is in the public interest.  See 47 U.S.C. § 214(e); 47 CFR § 54.201.  Both federal and state statutes establish the public policy of promoting competition in telecommunications markets.  See 47 U.S.C. §§ 251-52; §§ 40-15-501 et seq., C.R.S.  Designation of Clear Talk as an ETC would bring competition to rural areas, thereby benefiting the public.  The benefits of competition may include, for example, increased customer choice with respect to providers for basic telephone service; product and service innovation by telecommunications providers; and incentives for efficiency on the part of competing providers, with the possibility of lower prices to consumers.  In some areas the incumbent LEC may need to install new facilities, necessitating line extension charges, to serve new customers.  As a wireless carrier, Clear Talk might be able to serve these end-users without the need for service extension charges.  

37. There is no evidence of record that designating Applicant as an ETC will harm Delta County Telecom, Inc., the affected rural incumbent LEC.  

38. CTA does not oppose the Stipulation.  See Stipulation at ¶ 21.  Applicant, OCC, and Staff are signatories to the Stipulation.  There are no other parties in this docket.  

39. The prefiled testimony described the intervenors’ concerns about the Application as filed.  The intervenors’ testimony also explained, from the filing party’s perspective, the agreements or changes which would make designation of Clear Talk as an ETC acceptable.  Those recommended provisions and safeguards, in the main, are found in the Stipulation.  

40. The Stipulation is clear, is just, is reasonable, and is in the public interest.  The ALJ finds and concludes that the Stipulation should be, and will be, accepted.  

41. Based on the record and the agreements contained in the Stipulation, the ALJ finds and concludes that Clear Talk meets all of the criteria established in 47 U.S.C. § 214(e) to be designated as an ETC.  

42. Based on the record and the agreements contained in the Stipulation, the ALJ finds and concludes that designation of Clear Talk as an ETC is in the public interest.  

43. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The Motion for Approval of Stipulation and Settlement Agreement is granted.  

2. The Stipulation and Settlement Agreement is accepted.  

3. The Stipulation and Settlement Agreement (including its four Attachments), a copy of which is attached to this Decision as Appendix A, is incorporated by reference into this Order as if fully set forth.  

4. NTCH-Colorado, Inc., doing business as Clear Talk, is designated an Eligible Telecommunications Carrier, subject to the following condition:  this designation as an Eligible Telecommunications Carrier shall not become effective until the two conditions precedent contained in the Stipulation at ¶ 30.a are fully satisfied.  

5. The parties shall comply with all terms of the Stipulation and Settlement.  

6. Docket No. 03A-095T is closed.  

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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Administrative Law Judge
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�  Counsel for CTA represented the Association as a whole and not the four individual CTA members directly affected by the Application as originally filed.  See Decision No. R03-0666-I at ¶ 4.  The directly-affected rural incumbent local exchange carriers (i.e., CenturyTel of Eagle, Inc.; CenturyTel of Colorado, Inc.; Delta County Telecom, Inc.; and Nucla-Naturita Telephone Company) did not intervene in this proceeding.  


�  The Direct Testimony and Exhibits of these two gentlemen filed on September 19, 2003, superseded these testimonies and exhibits.   


�  The Commission had deemed the Application complete as of May 27, 2003.  


�  These were reservations of the right to file supplemental cross-answer testimony in the future.  


�  Although not a signatory, CTA does not oppose the terms of the Stipulation.  See Stipulation at ¶ 21.  


�  These are also referred to as the Basic Universal Service offering and as the BUS offering.  


�  For example, there are customer service policies which require customer care personnel to be available 24 hours per day, 7 days per week; credits for interrupted services; and timeframes for the provision of service, with temporary alternatives to be made available in the event that service cannot be provided within a specified time period.  There are restrictions on discontinuation or denial of service and safeguards against slamming.  The terms and conditions state that customers’ payments will be applied to universal service offerings.  Protections for customers are provided in the event of contested charges.  There are reporting requirements and record maintenance requirements.    


�  The Commission may not assert regulatory jurisdiction over Clear Talk due to applicable federal statutes.  Thus, the Commission will not regulate Clear Talk’s operations as a CMRS-PCS provider.  Rather, the Commission will take action against Clear Talk, if warranted, pursuant to the terms of the Stipulation (see, e.g., Attachment 2 at § 1.7.6) and as a function of Commission oversight of Clear Talk as an ETC.  


�  A Customer Service Agreement is not among the Stipulation’s Attachments.  The Stipulation provides, at ¶ 31, that the Customer Service Agreement must contain the Terms and Conditions as set out in Attachment 2.  In addition, before Clear Talk may offer its BUS offering to the public, it must file with the Commission the Customer Service Agreement, among other documents.  See id. at ¶ 31.a.  


�  As relevant to this discussion, the Stipulation at ¶ 31.c states that the Commission may investigate “a proposed change to NTCH’s Customer Service Agreement, Service Description, Terms and Conditions and Operating Procedures[.]”  Rates are not among the specifically-listed items, although Clear Talk is required to file advance notice of a proposed rate increase with the Commission and to provide advance notice of such a proposed increase to affected customers.  Id. at ¶ 31.b.  This appears to create an inconsistency:  the Commission is to receive notice of a proposed rate increase but cannot investigate it.  The apparent inconsistency is resolved, however, when one reads the Service Description contained in Attachment 4.  Section C of the Service Description is entitled “The Pricing for Company’s Universal Service Offering” and contains, among other things, the charges (or rates) for Clear Talk’s BUS offering, customer premises equipment, and other services and offerings.  Thus, there is no inconsistency because a proposed increase in those rates is, by definition, a proposed change in the Service Description and, as such, is subject to investigation by the Commission.  
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