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I. statement

1. On October 27, 2003, Cascade Village Condominium Association, Inc., and more than 25 individual customers of Mill Creek Water Sales & Distribution, LLC (Complainants), filed the Complaint which commenced this docket.  

2. On November 18, 2003, upon motion, the undersigned Administrative Law Judge (ALJ) granted Respondent Mill Creek Water Sales & Distribution, LLC (Respondent), an extension of time within which to file its answer or other pleading in response to the Complaint.  See Decision No. R03-1294-I.  On December 2, 2003, pursuant to that Order, Respondent filed its Answer and Motion to Dismiss.  

3. On December 2, 2003, by Decision No. R03-1347-I, the ALJ granted the petition of Staff of the Commission (Staff) for leave to intervene.  

4. Decision No. R03-1294-I vacated the then-scheduled hearing date and required a filing with respect to proposed hearing dates.  That Order also contained a procedural schedule.  

5. On December 5, 2003, a Joint Motion of All Parties Proposing Hearing and Other Dates, Pre-Hearing Procedures and Related Matters was filed.  The motion, which was granted, contained a proposed procedural schedule, a proposed date for a prehearing conference, and proposed hearing dates.  By Decision No. R03-1379-I, the ALJ scheduled a prehearing conference in this matter for February 20, 2004; scheduled the hearing in this matter for February 26 and 27, 2004; and established a procedural schedule.  

6. On December 17, 2003, the parties filed a Joint Motion to Hold Proceedings in Abeyance and for Waiver of Response Time (Joint Motion).  Complainants and Respondent wish to engage in settlement discussions and ask that this proceeding be held in abeyance for a period of at least 45 days to permit them to pursue those discussions.  See Joint Motion at ¶¶ 1-2.  Staff, the only other party in this matter, has no objection and joins in the Joint Motion.  

7. The parties propose that all existing procedural and hearing dates be vacated.  They further request that the ALJ resolve the pending motion to dismiss filed by Respondent, which the ALJ will do by separate order.  The parties propose to file a status report on the progress of the settlement discussions no later than 30 days after entry of an order granting the Joint Motion.  See Joint Motion at ¶ 4.  Finally, the Joint Motion contains provisions concerning notification to the Commission in the event of a failure of the settlement discussions; procedures for reinstatement of the proceeding and for determination of new hearing dates and of a new procedural schedule, should that become necessary; and for procedures in the event a partial settlement is reached.  See id. at ¶¶ 5 through 7.  

8. Importantly, Complainants and Respondent reaffirm their agreement concerning continued water and sewer service pending resolution of the question of whether Respondent is a public utility.  (See Decision No. 03R-1379-I at ¶ 19, setting out the parties’ agreement.)  The parties state that the agreement will continue “for any period during which the proceedings are held in abeyance and any subsequent reinstated procedural and hearing schedule, should settlement efforts fail.”  Joint Motion at ¶ 8.  

9. As a matter of policy, the Commission encourages settlement.  The Joint Motion, which seeks a reasonable time for the parties to explore settlement, states good cause.  In addition, as all parties join in the Joint Motion, granting the Joint Motion will not prejudice any party.  Further, § 40-6-108(4), C.R.S., pertaining to the time within which a decision in a complaint case should issue, does not prevent granting the Joint Motion.  That statute provides that the time within which a Commission decision should issue is calculated from the date on which the complainant files its testimony and exhibits.  Complainants here have not yet filed their testimony and exhibits and will not do so for so long as this proceeding is held in abeyance.  Finally, Complainants are protected by the extension of the stand-still agreement contained in the Joint Motion at ¶ 8.  For these reasons, the Joint Motion will be granted, subject to the conditions contained in the Joint Motion and those contained in this Order.  

10. The procedural schedule, the prehearing conference date, and the hearing dates contained in Decision No. R03-1379-I will be vacated..  

11. This proceeding will be held in abeyance for a period of 45 days, commencing on the date of this Order.  

12. The parties will be ordered to file, no more than 30 days from the date of this Order, a report on the status of the settlement discussions.  

13. In the event of failure of the settlement discussions, the parties will be ordered to comply with the procedures set out in the Joint Motion at ¶¶ 5 and 6.  In the event the parties reach a partial settlement, they will be ordered to comply with the procedures set out in the Joint Motion at ¶ 7.  

14. As noted above, the Joint Motion at ¶ 8 contains a stand-still agreement.  If it should develop that this agreement is changed during the course of the proceeding, the parties immediately shall inform the ALJ of this fact and shall provide the changed agreement.  

15. The Joint Motion is unopposed and contains a request for waiver of response time.  That request will be granted, and response time to the Joint Motion will be waived.  

II. order

A. It Is Ordered That:  

1. The Joint Motion of All Parties to Hold Proceedings in Abeyance is granted.  

2. This proceeding is in abeyance for a period of 45 days, commencing on the date of this Order.  

3. The parties shall file, not later than 30 days from the date of this Order, a report on the status of the settlement discussions.  

4. The prehearing conference in this matter, scheduled for February 20, 2004, is vacated.  

5. The hearing in this matter, scheduled for February 26 and 27, 2004, is vacated.  

6. The procedural schedule contained in Decision No. R03-1379-I is vacated.  

7. The parties shall comply with the procedural and filing requirements discussed in this Order, as well as those set out in the Joint Motion of All Parties to Hold Proceedings in Abeyance at ¶¶ 4 through 7.  

8. The request for waiver of response time is granted.  

9. Response time to the Joint Motion of All Parties to Hold Proceedings in Abeyance is waived.

10. This Order shall be effective immediately.  
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