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I. STATEMENT

1. On June 11, 2003, the County of Delta (Applicant) filed an Application for an order authorizing the installation of a railroad crossing protection device at the intersection of the Union Pacific Railroad Company railroad tracks and 4th Street in Hotchkiss, Colorado (Application).  The Applicant seeks Commission approval of a railroad crossing protection device which consists of automatic signals with gates, bells, and lights as more specifically described in the Application and supporting documents.  The Application commenced this docket.  

2. On June 17, 2003, the Commission gave public notice of the Application in a Notice of Application Filed (Notice).  The Notice, inter alia, established a procedural schedule in this matter.  On this same date the Commission gave notice of the Application, together with a copy of the Application, to all interested parties, including the adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  

3. On June 17, 2003, Staff of the Commission (Staff) intervened in this proceeding.  

4. On June 20, 2003, the Colorado Department of Transportation (CDOT) intervened in this proceeding.  

5. On July 18, 2003, the Union Pacific Railroad Company (UPRR) intervened in this proceeding.  

6. On July 21, 2003, Mr. Daniel A. Stucker intervened in this proceeding.
  

7. On August 7, 2003, Staff filed a Request for Waiver of Rule 4 CCR 723-1-21(a).  By Decision No. R03-1185-I, the undersigned Administrative Law Judge (ALJ) denied the request.  

8. On August 22, 2003, pursuant to Decision No. R03-0834-I, the ALJ held a prehearing conference in this matter.  At the prehearing conference, in which all Parties participated, Staff, CDOT, and UPRR stated that they did not oppose the granting of the Application.  Mr. Stucker stated that he opposed the Application.  As a result of the prehearing conference, the ALJ established a procedural schedule with specific filing dates and requirements and a November 14, 2003, hearing date.  See Decision No. R03-1002-I.  

9. Applicant and UPRR made the required filings.  No other party made a filing in accordance with the procedural schedule agreed to by the Parties during the prehearing conference and established in Decision No. R03-1002-I.  

10. For the reasons stated in Decision No. R03-1265-I, the ALJ determined that only the Applicant and UPRR would be permitted to present witnesses at the hearing and, further, limited the hearing to the issue presented by § 40-4-106(2)(b), C.R.S. (i.e., allocation of the costs of the proposed railroad crossing improvement among persons identified in the statute).  

11. On November 12, 2003, Applicant filed a Motion to Dismiss Hearing.  In support of that Motion, Applicant filed the Affidavit of Ted H. Hayden.  In the Motion to Dismiss Hearing, Applicant stated, and the Application confirmed, that there is no allocation issue presented in this matter.  On November 13, 2003, for the reasons stated in Decision No. R03-1281-I, the ALJ determined that no hearing was required to address the allocation issue and vacated the November 14, 2003, hearing.  

12. The intervention of Staff will be dismissed.  Decision No. R03-1002-I required Staff to make, on or before October 24, 2003, two filings:  (a) its list of witnesses and copies of its exhibits; and (b) a statement of the issues which Staff intended to raise at the hearing and a statement of the issues which Staff had with Applicant’s case and with the Application.  Staff did not make either of the filings notwithstanding the fact it was reminded of these filing obligations in Decision No. R03-1185-I (issued on October 16, 2003).
  Staff did not request an extension of time within which to make the required filings.  Staff was on notice that failure to meet filing requirements could result in dismissal of its intervention.  See Notice at page 2.  Based on these facts, the intervention of Staff will be dismissed.  

13. The intervention of Mr. Stucker will be dismissed.  Decision No. R03-1002-I required Mr. Stucker to make, on or before October 24, 2003, two filings:  (a) his list of witnesses and copies of his exhibits; and (b) a statement of the issues which he intended to raise at the hearing and a statement of the issues which he had with Applicant’s case and with the Application.  As discussed during the prehearing conference, in which Mr. Stucker participated, these filings were important because from them the Applicant would learn the bases for Mr. Stucker’s intervention in opposition to the Application.  Mr. Stucker was aware of the purpose and importance of these filing requirements and, with that knowledge, agreed to them.  Mr. Stucker did not make either of the filings notwithstanding the fact he was reminded of these filing obligations in Decision No. R03-1185-I.
  Mr. Stucker did not request an extension of time within which to make the required filings.  Mr. Stucker was on notice that failure to meet filing requirements could result in dismissal of his intervention.  See Notice at page 2.  Based on these facts, the intervention of Mr. Stucker will be dismissed.  

14. With the dismissal of the intervention of Mr. Stucker, the Application is uncontested and unopposed.  

15. The allocation discussed in § 40-4-106(2)(b), C.R.S., is not implicated in this matter.  The Application will be determined under the Commission’s modified procedures, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-24, without a formal hearing.  

16. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  

17. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

18. There is no intervention in opposition to the Application.  The Application is uncontested and unopposed.  

19. The Applicant is a political subdivision of the State of Colorado.  

20. The purpose of the Application is to secure Commission approval to install grade crossing warning devices consisting of automatic signals with gates, bells, and lights at the crossing of 4th Street, across the tracks and right-of-way of UPRR at railroad milepost 397.73, National Inventory I.D. No. 254-050F, in Delta County, Colorado.  

21. At present, the vehicular traffic on 4th Street has a maximum speed of 30 miles per hour.  On average, daily traffic of 150 motor vehicles crosses the railroad tracks, including a school bus (two times daily when school is in session), at the 4th Street crossing.  

22. The subject crossing is near both a middle school and an elementary school.  There can be traffic and/or pedestrian congestion in the area before the beginning of, and after the conclusion of, the school day.  

23. Currently, there two to six trains per day operating over the 4th Street crossing at a maximum timetable speed of 25 miles per hour.  Due to anticipated increases in coal production, however, daily train traffic is projected to increase to an average of ten trains per day by 2004.  

24. The proposed warning devices will consist of flashing light signals with gates, bells, and CWT circuitry.  There will be a new cabin.  

25. Federal funds will provide 100 percent of eligible project costs.  Applicant will be responsible for non-participating/indirect costs.  The total cost of the project is estimated to be $176,399.  

26. The exhibits, specifications, and plans are complete, are accurate, and meet Commission requirements.  

27. The public safety, convenience, and necessity require, and will be served by, the granting of the Application.  

28. The Application should be granted.  

29. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:

1. The intervention of Staff of the Commission is dismissed.  

2. The intervention of Daniel A. Stucker is dismissed.  

3. The Application of the County of Delta is granted.  

4. Delta County, Colorado, is authorized and directed to install grade crossing warning devices consisting of automatic signals with gates, bells, and lights (as more fully described in the Application at Exhibit C) at the crossing of 4th Street, across the tracks and right-of-way of the Union Pacific Railroad Company at railroad milepost 397.73, National Inventory I.D. No. 254-050F, in Delta County, Colorado.  

5. Installation of the warning devices authorized in Ordering Paragraph No. 4, above, shall be in accordance with the plans, specifications, and exhibits submitted with the Application and hereby approved.  

6. The total actual cost of labor and material required for installation of the grade crossing warning devices shall be paid from the sources identified in, and in accordance with, the Application.  

7. The Union Pacific Railroad Company shall continue to maintain its trackage and railroad operating facilities.  

8. Upon completion of the installation of the grade crossing warning devices ordered herein, the Union Pacific Railroad Company shall notify the Commission in writing within ten days of the initial operation of the warning devices.  

9. If the installation authorized in Ordering Paragraph No. 4, above, has not been completed within nine months of the effective date of this Order, the Union Pacific Railroad Company shall file with the Commission:  (a) a status report on the project; and (b) a progress report each month after the status report is filed, until the installation is completed.  

10. The Commission retains jurisdiction to enter further required orders.  

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Applicant, Staff, UPRR, CDOT, and Mr. Stucker are collectively referred to as the Parties.  


�  The ALJ notes that Applicant served its list of witnesses and copies of its exhibits on Staff and that UPRR made both filings and served them on Staff.  Receipt of these documents should have served to remind Staff of its filing obligations.  


�  The ALJ notes that Applicant served its list of witnesses and copies of its exhibits on Mr. Stucker and that UPRR made both filings and served them on Mr. Stucker.  Receipt of these documents should have served to remind Mr. Stucker of his filing obligations.  
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