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I. STATEMENT

The Order to Show Cause and Notice of Hearing (Show Cause Order) issued by the Commission on September 29, 2003, commenced this proceeding.  See Hearing Exhibit No. 1 (Decision No. C03-1097).  

On September 29, 2003, the Commission served the Show Cause Order on the providers of jurisdictional emerging competitive telecommunications services and of competitive local exchange services listed in Attachment A to this Decision (Respondents).  See id. at Certificate of Service.  On September 29, 2003, the Commission also served the Show Cause Order on the facilities-based telecommunications service providers listed on Attachment B to this Decision.  Id.  On October 3, 2003, the Commission mailed an Errata Notice to each of the Respondents and to each of the telecommunications service providers listed on Attachments A and B to this Decision.  See Hearing Exhibit No. 2 (Decision No. C03-1097-E) at Certificate of Service.  

The undersigned Administrative Law Judge (ALJ) called this matter for hearing on November 25, 2003, at the time and place stated in the Show Cause Order.  At the hearing, six exhibits were marked, offered, and received into evidence.  Ms. Jamie Jack, a Financial Analyst for the Commission, testified on behalf of Staff of the Commission (Staff).  Ms. Jack was the only witness in this proceeding.  

None of the Respondents listed in Attachment A to this Decision and none of the facilities-based telecommunications service providers listed in Attachment B to this Decision appeared, either personally or through a representative, at the hearing.  

Staff orally moved to dismiss the nine providers listed on Hearing Exhibit No. 3
 as those providers filed their Annual Report for Calendar Year 2002 subsequent to the issuance of the Show Cause Order and prior to the hearing.  The motion states good grounds.  There will be no prejudice to any party from the granting of the motion.  The oral motion to dismiss will be granted.  The providers listed on Hearing Exhibit No. 3 will be dismissed from this proceeding.  This dismissal will be with prejudice.  

1. Each Respondent listed in Attachment A to this Decision received notice of the hearing.  No Respondent appeared, either in person or through a representative, at the hearing.  Staff was the only party to appear and to present evidence at the hearing.  The case will be decided on the evidence adduced at the hearing.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-80(c), a case may be heard in a party’s absence (in this case, the absence of all Respondents) if, after notice, the party or its counsel fails to appear at the hearing.  

Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.  

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

Respondents shown on Attachment A to this Decision resell either jurisdictional emerging competitive telecommunications services or competitive local exchange services, or both, to Colorado consumers.  

2. The entities listed in Attachment A purchase the telecommunications services wholesale from the various facilities-based carriers listed on Attachment B which connect the Attachment A entities to the public switched network.  

Providers of jurisdictional emerging competitive telecommunications services are required, pursuant to § 40-3-110, C.R.S., and 4 CCR 723-1-25(a)(1), to file an annual report with the Commission on or before April 30 of each year for the preceding calendar year.  As pertinent to this proceeding, the Annual Reports for Calendar Year 2002 were due April 30, 2003.  

Providers of competitive local exchange services are required, pursuant to § 40-3-110, C.R.S., and 4 CCR 723-1-25(a)(1), to file an annual report with the Commission on or before April 30 of each year for the preceding calendar year.  As pertinent to this proceeding, the Annual Reports for Calendar Year 2002 were due April 30, 2003.  

3. As of November 25, 2003, the date of the hearing, the Commission’s records do not show an Annual Report for Calendar Year 2002 filed by any Respondent.  The filing date for this annual report has passed.  

4. The responsibility for filing an annual report is on the Respondent.  Nonetheless, each Respondent received from the Commission five written notifications of its obligation to file an Annual Report for Calendar Year 2002.  The Commission mailed each written notice to each Respondent’s address on file with the Commission.  The Commission sent the written notices on February 18, 2003 (Hearing Exhibit No. 4); June 13, 2003 (Hearing Exhibit No. 5);
 August 13, 2003 (Hearing Exhibit No. 6); September 29, 2003 (Hearing Exhibit No. 1); and October 3, 2003 (Hearing Exhibit 2).  Through these written notifications, each Respondent had actual knowledge that, although required to do so, it had not filed its Annual Report for Calendar Year 2002.  

5. In addition, each Respondent had actual knowledge that its Commission-issued authority could be revoked in the event it did not file an Annual Report for Calendar Year 2002 as required.  See Hearing Exhibits No. 1 and No. 6.  

Because the Respondents, despite their actual knowledge of the obligation to file, have failed to file an Annual Report for Calendar Year 2002, as required by § 40-3-110, C.R.S., and 4 CCR 723-1-25(a)(1), the Commission-issued authorities under which Respondents operate in Colorado as providers of jurisdictional emerging competitive telecommunications services 

should be revoked.  In addition, the Respondents should be ordered to cease and desist from providing jurisdictional emerging competitive telecommunications services and should be disconnected from the public switched network.  This remedy is appropriate because the subject annual reports are seven months overdue, the Respondents have failed to make the required filing notwithstanding five separate notices from the Commission, and the Respondents have failed to make the required filing notwithstanding their actual knowledge of the obligation to file a Calendar Year 2002 annual report.  

Because the Respondents, despite their actual knowledge of the obligation to file, have failed to file an Annual Report for Calendar Year 2002, as required by § 40-3-110, C.R.S., and 4 CCR 723-1-25(a)(1), the Commission-issued authorities under which Respondents operate in Colorado as providers of competitive local exchange services should be revoked.  In addition, the Respondents should be ordered to cease and desist from providing competitive local exchange services and should be disconnected from the public switched network.  This remedy is appropriate because the subject annual reports are seven months overdue, the Respondents have failed to make the required filing notwithstanding five separate notices from the Commission, and the Respondents have failed to make the required filing notwithstanding their actual knowledge of the obligation to file a Calendar Year 2002 annual report.  

6. The providers listed in Attachment B to this Decision are the facilities-based providers through which the Respondents are connected to the public switched network.  To implement the ordered disconnection, the providers listed in Attachment B will be ordered to disconnect Respondents from the public switched network.  

III. ORDER 

A. The Commission Orders That: 

1. The authorities of the Respondents listed in Attachment A to this Order to operate as providers, including resellers, of jurisdictional emerging competitive telecommunications services are revoked as of the effective date of this Order.  

2. The Respondents listed in Attachment A to this Order are hereby ordered to cease and desist operations as providers, including resellers, of jurisdictional emerging competitive telecommunications services as of the effective date of this Order.  

3. The authorities of the Respondents listed in Attachment A to this Order to operate as providers, including resellers, of competitive local exchange services are revoked as of the effective date of this Order.  

4. The Respondents listed in Attachment A to this Order are hereby ordered to cease and desist operations as providers, including resellers, of competitive local exchange services as of the effective date of this Order.  

5. The carriers listed in Attachment B to this Order are hereby ordered to disconnect the providers, including resellers, of jurisdictional emerging competitive telecommunications services listed in Attachment A to this Order from the public switched telecommunications network.  Such disconnection shall be accomplished no later than 15 business days after the effective date of this Order.  

6. The carriers listed in Attachment B to this Order are hereby ordered to disconnect the providers, including resellers, of competitive local exchange services listed in Attachment A to this Order from the public switched telecommunications network.  Such disconnection shall be accomplished no later than 15 business days after the effective date of this Order.  

7. The motion of Staff of the Commission to dismiss Cherokee Communications; Elite Telephone Company, Inc.; Inmate Telephone Incorporated; Interactive Communications Systems, Inc.; Metromedia Fiber Network Services, Inc.; PhoneTel Technologies, Inc.; SunWest Communications, Inc.; Winstar Communications LLC; and Winstar Wireless, Inc., from this annual report show cause proceeding is granted.  

8. Cherokee Communications; Elite Telephone Company, Inc.; Inmate Telephone Incorporated; Interactive Communications Systems, Inc.; Metromedia Fiber Network Services, Inc.; PhoneTel Technologies, Inc.; SunWest Communications, Inc.; Winstar Communications LLC; and Winstar Wireless, Inc., are dismissed from this annual report show cause proceeding.  This dismissal is with prejudice.  

9. Docket No. 03C-414T is closed.  

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.    

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

12. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The telecommunications service providers listed on Hearing Exhibit No. 3 are:  Cherokee Communications; Elite Telephone Company, Inc.; Inmate Telephone Incorporated; Interactive Communications Systems, Inc.; Metromedia Fiber Network Services, Inc.; PhoneTel Technologies, Inc.; SunWest Communications, Inc.; Winstar Communications LLC; and Winstar Wireless, Inc.  


�  The exhibit is dated June 13, 2002.  This date is incorrect.  The testimony establishes that the date of the letter is June 13, 2003.  
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