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I. statement

1. On August 22, 2003, Darrel and Terry Segers, doing business as Designated Driver Services (Applicant or Designated Driver), filed an Application to Operate as a Contract Carrier by Motor Vehicle for Hire (Application).  The Application commenced this docket.  

2. On September 8, 2003, the Commission gave public notice of the Application.  See Notice of Applications Filed, dated September 8, 2003 (Notice), at 1.  

3. On October 2, 2003, Tazco, Inc., doing business as Sunshine Taxi (Intervenor or Sunshine Taxi), filed a timely intervention of right.  This is the only intervention in this matter.  

4. On October 16, 2003, the Commission issued its Order Setting Hearing and Notice of Hearing in this proceeding.  The hearing date was later vacated by the undersigned Administrative Law Judge (ALJ).  See Decision No. R03-1202-I.  

5. On October 16, 2003, Designated Driver filed a “Request [for] Denial of Intervention of Tazco Inc. d/b/a Sunshine Taxi and Petition for Approval of Permit Application to Operate as a Contract Carrier and Preliminary List of Exhibits” (Motion to Dismiss Intervention).  On October 24, 2003, Sunshine Taxi filed its response in opposition to the Motion to Dismiss Intervention.  

6. On October 24, 2003, Sunshine Taxi filed its Motion to Dismiss Application.  On November 5, 2003, Designated Driver filed its response to the Motion to Dismiss Application and Continued Motion to Dismiss the Intervention of Sunshine Taxi (November 5 Response).  On November 7, 2003, Sunshine Taxi filed a Supplemental Reply to the November 5, 2003, filing made by Designated Driver (November 7 Supplemental Reply).  

7. For the reasons discussed below, the Motion to Dismiss Intervention will be denied.  For the reasons discussed below, the Motion to Dismiss Application will be denied.  

8. Turning first to the Motion to Dismiss Intervention, Designated Driver made two arguments in support of its motion:  (a) Sunshine Taxi does not provide adequate service; and (b) the Commission’s rules provide that a community with a population in excess of 60,000 may have more than one carrier.
  Motion to Dismiss Intervention at 1.  Sunshine Taxi responded that the issue of its adequacy of service is not a proper basis upon which to dismiss its intervention, that it has a right under statute and rule to intervene in this proceeding, and that the statute which permits regulated competition in counties with populations in excess of 60,000 persons pertains to taxi service and does not apply to contract carriage, which is the issue in this proceeding.
  Sunshine Taxi is correct.  

9. First, § 40-11-103(2), C.R.S., as pertinent here, states:  “No [contract carrier] permit … shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  See also Rule 4 Code of Colorado Regulation (CCR) 723-23-4.
  Sunshine Taxi is the holder of a Certificate of Public Convenience and Necessity (CPCN) to provide transportation service as a common carrier in the same geographic area which Applicant seeks to serve as a contract carrier.  As such, Sunshine Taxi is an entity which “will be interested in or affected by any order that may be made by the commission in [this] proceeding.”  Section 40-6-109, C.R.S.  This gives Sunshine Taxi standing to intervene in this case.  In addition, Rule 4 CCR 723-1-65 confers on Sunshine Taxi, as the holder of a CPCN and provided it follows the required procedures, the status of an intervenor of right in any pending transportation utility application.  Sunshine Taxi has followed the required procedures and is entitled to intervene in this proceeding as a matter of right.  

10. Second, Designated Driver argued that there can be transportation competition in Mesa County because it has a population in excess of 60,000.  This argument is unavailing.  The statute which provides for regulated competition in the transportation of passengers in counties with populations in excess of 60,000 applies only to applications for CPCNs to operate as common carriers by motor vehicles for hire as taxicabs.  See § 40-10-105(2), C.R.S.  By its terms, this statute does not apply in this proceeding.
  

11. For these reasons, the Motion to Dismiss Intervention will be denied.  The intervention of right by Sunshine Taxi will not be dismissed.
  

12. Turning now to the Motion to Dismiss Application, Sunshine Taxi made two arguments in support of its motion:  (a) Designated Driver has stated that it will not call any witnesses in support of its Application and, as a result, it cannot meet its burden of proof; and (b) as a partnership, Designated Driver cannot appear pro se and, absent counsel, cannot offer testimony and exhibits in this case.  Designated Driver responded that “the partnership is one of marriage, not business,” so that the argument concerning legal counsel “does not apply.”  November 5 Response at 3.  Designated Driver did not address the first basis of the Motion to Dismiss Application.  

13. The Motion to Dismiss Application does not allege that the Commission lacks subject matter jurisdiction.  Thus, the motion is in the nature of a motion to dismiss for failure to state a claim.  Such motions are disfavored and are difficult to sustain.  The motion must be denied “unless it appears beyond doubt that the [applicant] cannot prove facts in support of the claim that would entitle [applicant] to relief.”  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1966).  

14. The first basis for the Motion to Dismiss Application rests on the assertion that, because Designated Driver will present no witnesses, Designated Driver will not be able to meet its burden of proof.  Sunshine Taxi’s argument is premature.  While it is true that Designated Driver has stated that it will not call any witnesses in this case, it has also reserved the right to call any person listed as a witness by any other party.  See Motion to Dismiss Intervention at 3.  At this time, then, Designated Driver has indicated that it may present witnesses.  This is sufficient to overcome the first basis for the Motion to Dismiss Application.
  

The second basis for the Motion to Dismiss Application is unpersuasive.  The Application states that Darrel Segers and Terry Segers, a partnership, will do business as Designated Driver Services.  See Application at 1.  If that were the extent of the available information, Sunshine Taxi would be correct that the partnership must be represented by counsel at the hearing in this matter.  See § 13-1-127, C.R.S.; Rule 4 CCR 723-1-21; see also Decision No. R03-1186-I.  The November 5 Response at 3 appears to amend the Application to change the person who will be operating as Designated Driver Services.  Such an amendment is permissible, particularly at this relatively early stage in the proceedings.  It now seems that either Darrel Segers or Terry Segers, but not both, will conduct business under the name Designated Driver Services.  If the Application is made by an individual who will operate under the name Designated Driver Services, that individual may appear pro se at the hearing in this matter.  See 

15. § 13-1-127, C.R.S.; Rule 4 CCR 723-1-21; see also Decision No. R03-1186-I.  This is sufficient to defeat the Motion to Dismiss Application at this juncture.
  

16. While the apparent amendment is sufficient to defeat the Motion to Dismiss Application, it is important to have clarity on the question of who the Applicant is in this matter.  Designated Driver will be ordered to file, on or before December 5, 2003, answers to these questions:  (a) does the November 5 Response amend the Application so that the first page of the Application now reads:  “Applicant will conduct operations as an individual”?  (b) If the answer to (a) is yes, which person, either Darrel Segers or Terry Segers, is named as the only person now seeking the contract carrier authority, doing business as Designated Driver Services?  (c) If the answer to (a) is no, does Designated Driver intend to go forward with this Application as a partnership, as stated on page 1 of the Application?  The ALJ will hold the Applicant to its responses to these questions.  If it should appear from the answers to these questions that the Applicant intends to go forward as a partnership, the ALJ will enter an appropriate order.  

17. There are three points which the ALJ will address now because they impact this proceeding in the future.  None of these is a basis for the denial of the Motion to Dismiss Intervention and of the Motion to Dismiss Application.  

18. The first point is Designated Driver’s purported reservation of “right to add contracts to the original application” (November 5 Response at 1; see also Motion to Dismiss Intervention at 5) and its request that the pending Application be “amended to a General Contract Carrier Permit allowing us to provide services for any individual or business with whom we hold a contract, provided such contract is on file with” the Commission (November 5 Response at 1).  In its November 7 Supplemental Reply, Intervenor opposed this reservation of right and the requested amendment as beyond the scope of this proceeding.  Sunshine Taxi argued that, to add more contractors or otherwise to expand the scope of the transportation service which Applicant seeks to provide, Designated Driver either must amend its Application and have additional public notice or must file a separate application.  Sunshine Taxi is correct.  

19. A Commission-issued Notice has important functions.  As pertinent here, the Notice establishes the maximum scope of the authority sought by an applicant; provides public notice of the authority sought; and gives interested persons the opportunity to intervene based on the scope of the proceeding as identified by the Commission.  The Notice informs persons who are, or might be, directly affected that there is a proceeding, the outcome of which may have an impact on them.  In short, the Notice provides interested persons with the opportunity to participate and to be heard and so is a fundamental component of procedural due process.  For these reasons, the Notice is quite detailed.  

20. In this case the Notice (at 1, emphasis supplied) described the authority sought by Designated Driver as follows:  

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers and their baggage 

between all points in Mesa County, State of Colorado.  

RESTRICTIONS:  This application is restricted to providing transportation for:  

(1)
Mesa Theater & Club, [address]; 

(2)
Thunder Mountain Tavern, [address]; 

(3)
The Blue Moon, [address]; 

(4)
Boomers, [address]; 

(5)
Triple Tree Tavern, [address]; 

(6)
V.F.W. Post 1247, [address]; 

(7)
Cruiser’s, [address]; 

(8)
Wrigley Field, [address]; 

(9)
Brass Rail, [address]; 

(10)
Cheers, [address]; 

(11)
Eagles Lodge 595, [address]; and 

(12)
Jimmy’s Road House, [address].  

21. Based on this Notice, this proceeding will consider the issue of whether Designated Driver should be granted contract carrier authority to provide passenger transportation service within Mesa County on a contract basis to the 12 identified establishments.  That is all this proceeding is about.  

22. Unless the Application is amended by Designated Driver and the amended Application is noticed by the Commission, any contract with a business or individual other than the 12 named establishments is beyond the scope of this proceeding.  Similarly, absent an amended Application and appropriate public notice, any proposal to expand the scope of this proceeding beyond the 12 listed establishments will not be entertained because such an expansion is not permitted by law.  

23. For these reasons, the purported reservation of right by Applicant is without legal basis and will not be given effect.  To the extent that the November 5 Response constituted a motion to amend the Application, the requested amendment will be denied.
  

24. The second point is Applicant’s repeated reference to, and reliance on, testimony provided in previous or other proceedings before the Commission and information which it has provided to Commission Staff.  As Applicant appears pro se, the ALJ advises Designated Driver that it must produce evidence at the hearing in this case to support its Application, even if it may have produced the same evidence in another case and even if it may have provided the same information to members of Commission Staff.  As this proceeding is an adjudication, the only evidence which the ALJ may consider in rendering a decision is the evidence which is presented at the hearing in this case.  

25. The third point is Designated Driver’s choice of language in its filings.  The ALJ understands that Applicant feels passionately about the need it perceives for the service it wishes to offer and about its desire to provide that service.  This passion, however, does not excuse inappropriate language in written or oral statements.  The ALJ takes this opportunity to state that she expects the parties to maintain decorum and to be appropriate in their written and oral presentations.  

26. With that said, the ALJ now turns to other prehearing matters and required filings.  

27. The hearing in this matter will be held in Grand Junction, Colorado.  

28. It is necessary to schedule a new hearing date.  On or before December 5, 2003, Designated Driver shall file a list of three proposed hearing dates in January or February 2004.
  This filing must be based on discussions held with counsel for Intervenor and must reflect dates acceptable to all parties.
  If possible, the ALJ will select a date based on this filing.  If the parties are unable to agree on proposed dates, Designated Driver shall make a filing, on or before December 5, 2003, which informs the ALJ of this fact.  In that event, the ALJ will select the hearing date.  

29. On or before December 12, 2003, Designated Driver shall file and serve its final list of witnesses and copies of its exhibits.  If Designated Driver fails to make this filing, the Commission, either on its own motion or on the motion of a party, may dismiss the Application or may take other appropriate action (for example, the Commission may limit the evidence which Designated Driver may present at the hearing).  

30. On or before January 9, 2004, Sunshine Taxi shall file and serve its final list of witnesses and copies of its exhibits.  If Sunshine Taxi fails to make this filing, the Commission, either on its own motion or on the motion of a party, may dismiss the intervention or may take other appropriate action (for example, the Commission may limit the evidence which Sunshine Taxi may present at the hearing).  

31. Designated Driver and Sunshine Taxi have each filed copies of a number of documents in this proceeding.  With respect to these documents, it will be sufficient to identify them in the filings specified in ¶¶ 29 and 30, above.  If either party wishes to offer as an exhibit at the hearing a document not yet filed and served in this proceeding,
 that party must submit a copy of that document as specified in ¶¶ 29 and 30, above.  

32. No person (including Darrel Segers and Terry Segers) will be permitted to testify as a witness, except in rebuttal, unless that person has been identified on a witness list filed and served in accordance with this Order.  
33. No document will be received in evidence, except in rebuttal, unless filed and served in accordance with this Order.  
34. If a party fails to comply with a filing requirement of this Order, the Commission, upon the motion of any party or upon its own motion, may take appropriate action, which may include dismissal of the Application and dismissal of the intervention.  
II. order

A. It Is Ordered That:  

1. The Request for Denial of Intervention of Tazco Inc., doing business as Sunshine Taxi, is denied.  

2. The Motion to Dismiss Application is denied.  

3. All other motions and requests in the filings identified in this Order are denied.  

4. On or before December 5, 2003, Darrel and Terry Segers, doing business as Designated Driver Services, shall make the filings as described in ¶¶ I.16 and I.28, above.  

5. On or before December 12, 2003, Darrel and Terry Segers, doing business as Designated Driver Services, shall file its final list of witnesses and copies of exhibits.  

6. On or before January 9, 2004, Tazco, Inc., doing business as Sunshine Taxi, shall file its final list of witnesses and copies of exhibits.  

7. Failure to make a required filing may result in dismissal of the Application, dismissal of the intervention, or other appropriate action.  

8. This Order shall be effective immediately.  
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�  Designated Driver made additional statements and purported to reserve certain rights which are discussed below.  


�  Sunshine Taxi made additional statements and arguments which are discussed below.   


�  Specifically, Rule 4 CCR 723-23.4.1 sets out the various issues in this proceeding and identifies the party (either the applicant or an intervenor) responsible for establishing each aspect.   


�  The ALJ notes that existing common carriers by motor vehicle for hire as taxicabs are intervenors of right in application proceedings in which new taxicab authority is sought.  Thus, if § 40-10-105(2), C.R.S., did apply in this proceeding (which it does not), Sunshine Taxi would have standing to intervene of right in the proceeding.  


�  Absent a settlement, the existence of the intervention requires a hearing in this case.  Thus, to the extent that Designated Driver requested that its Application be granted without a hearing, that request will be denied.  


�  This Order requires Designated Driver and Sunshine Taxi to file final lists of witnesses.  See ¶¶ 29 and 30, infra.  Should either party fail to meet this filing requirement, a motion to dismiss may lie.  


�  Sunshine Taxi argued that one must know what type of entity an applicant is before the Commission can “provide proper notice under PUC statutes, rules and regulations.”  November 7 Supplemental Response at 2.  This argument is unavailing.  First, Intervenor does not identify a specific statutory or rule provision which requires that an applicant’s type of entity be identified in order to have proper public notice of an application.  Second, the purpose of public notice (discussed below) is not impaired in the absence of this information.  Interested persons can move to protect their property rights so long as they have information about the nature of the authority sought and the geographical area sought to be served.  Third, an intervenor can explore the question of the form under which an applicant will conduct business through discovery and can use that information in pretrial motions or at hearing.  


�  This Order does not limit or affect in any way Applicant’s ability to file an amendment to the Application if it wishes to do so.  Designated Driver should be aware, however, that such an amendment will result in significant delays in this proceeding.  


�  The proposed hearing dates must be Tuesdays, Wednesdays, or Thursdays to allow for travel time to and from Denver.  The ALJ is not available for hearing or to travel on January 2, 7, 20, 21, and 22, 2004, and February 16, 2004.  


�  The ALJ expects the parties to cooperate in this matter.  


�  This includes, for example, documents in evidence in other cases and materials provided to Commission Staff.  See discussion above at ¶ 24.  
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