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I. STATEMENT

1. This proceeding was commenced on September 30, 2003, when Complainants, Rudolph and Brinder Bradberry (Bradberrys), filed a Complaint with the Colorado Public Utilities Commission (Commission) against the Respondent, Aquila Networks—WPC (Aquila).  The Complaint included a copy of the transcript of a hearing held before Custer County District Court Judge Julie G. Marshall on September 8, 2003, in Case No. 02S10.

2. On October 2, 2003, the Commission issued its Order to Satisfy or Answer and served a copy of the same on Aquila.  On that same day, it issued an Order setting this matter for hearing at the Commission’s office in Denver, Colorado, on November 18, 2003.

3. On October 21, 2003, Aquila filed a Motion to Dismiss “Complaint” (Motion to Dismiss).  Aquila contends that the Complaint requests a remedy (i.e., monetary damages) that the Commission lacks jurisdiction to award and/or that it fails to state a claim upon which relief can be granted.  

4. On October 29, 2003, the Bradberrys filed a response to the Motion to Dismiss.  While they acknowledge that the Commission lacks jurisdiction to award monetary damages, they state that they were directed to file a complaint with the Commission in connection with the Custer County proceeding.  Indeed, a review of the hearing transcript reveals that an Order previously issued by Custer County District Court Judge Anderson found that the Bradberrys had failed to exhaust their administrative remedies by not doing so.
  The hearing transcript also reveals that, during the course of the September 8, 2003, hearing, Judge Marshall again directed the Bradberrrys to submit a complaint to the Commission.           

5. On October 29, 2003, the Bradberrys also requested that the site of the November 18, 2003, hearing scheduled in this matter be moved to Westcliffe, Colorado, as a result of Ms. Bradberry’s health concerns.

The Motion to Dismiss will be granted to the extent the Complaint seeks an award for the monetary damages requested therein.  As correctly pointed out in the Motion to Dismiss, 

6. the Commission lacks jurisdiction to award monetary damages.  See, Haney v. Public Utilities Commission, 574 P.2d 863 (Colo. 1978).  However, the Motion to Dismiss will be denied to the extent the Complaint seeks a Commission determination of Aquila’s liability for the alleged damage; i.e., whether Aquila complied with applicable Commission rules concerning the maintenance of reasonably constant voltages and frequencies to the point at which its electrical system connects with that of the Bradberrys and/or whether the damages complained of resulted from defects in the wiring or devices owned by the Bradberrys.  See, 4 Code of Colorado Regulations (CCR) 723-3-19 and Section 13, paragraph 3 of Aquila Colorado PUC Tariff No. 6.  These appear to be the issues identified in the hearing transcript for which a Commission determination is sought.

7. A review of the Complaint reveals that the Bradberrys originally requested that the hearing of this matter be held in Westcliffe, Colorado.  The Commission attempts to honor such requests when proceedings cannot be resolved prior to hearing.  In addition, Ms. Bradberry’s health problems would make a trip to Denver problematic.  Therefore, the request to change the location of the hearing to Westcliffe, Colorado, will be granted.   

Under Rule 61(d)(2) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-62(d)(2), Aquila’s Answer to the Complaint is due ten days after the service of this Order.  However, an answer served under that timeline would not provide the Bradberrys 

8. sufficient time to prepare for the November 18, 2003, hearing.  Therefore, the deadline for filing Aquila’s Answer will be shortened to seven days after the service of this Order. 

II. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss “Complaint” filed by the Respondent, Aquila Networks—WPC, is granted, in part, and denied, in part, consistent with the terms of this Order.

2. The request of the Complainants, Rudolph and Brinder Bradberry, that the site of the November 18, 2003, hearing scheduled in this matter be moved to Westcliffe, Colorado, is granted.  The hearing of this matter is scheduled as follows:


DATE:

November 18, 2003


TIME:

10:00 A.M.


PLACE:
Custer County Courthouse



205 S. 6th Street



Westcliffe, Colorado 

3. Respondent, Aquila Networks—WPC, shall file its Answer in this matter within seven days after service of this Order.

4. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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Director
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� Case No. 02S10 is captioned as follows:  Rudolph Bradberry and Brinder Bradberry v. West Plains Energy.  Aquila was formerly known as WestPlains Energy.  Case No. 02S10 will be referred to herein as “the Custer County proceeding.”  The transcript of the September 8, 2003, hearing will be referred to as “the hearing transcript.”    


� Unfortunately, a copy of Judge Anderson’s Order was not included with the Complaint.


� The Commission has concurrent, but not necessarily exclusive, jurisdiction over these issues.  The hearing transcript is somewhat unclear as to whether they have already been determined in the Custer County proceeding.   For example, Judge Marshall twice suggests that findings concerning Aquila’s liability may already have been made.  See, hearing transcript at page 14, lines 9-10 (the problem causing the alleged damage was found to be on “Aquila’s side”) and at page 21, lines 16-17.  If that is the case, the undersigned questions the necessity of re-litigating these issues in this proceeding. 
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