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I. statement

1. On June 11, 2003, the County of Delta, Colorado, filed its Application for authorization to install a railroad crossing (the Application).  

2. On June 17, 2003, the Commission issued a Notice of Application Filed in this proceeding.  Staff of the Commission (Staff), the Colorado Department of Transportation, the Union Pacific Railroad Company, and Daniel A. Stucker (Stucker) intervened.  The Stucker intervention placed the Application at issue.  

3. Staff is not represented by counsel in this matter.  By Decision No. R03-0834-I, the undersigned Administrative Law Judge (ALJ) determined that Staff does not meet the statutory and rule prerequisites for appearing without legal representation.  See Decision No. R03-0834-I at ¶¶ 18-20.  The ALJ further determined that Staff’s participation in this proceeding would be limited unless it was represented by counsel.  Id. at ¶ 19.  The ALJ ordered Staff to make a filing concerning its intention with respect to legal representation.  

4. Following a prehearing conference, the ALJ established a procedural schedule and set a hearing date in this proceeding.  See Decision No. R03-1002-I.  

5. On August 7, 2003, pursuant to Decision No. R03-0834-I, Staff filed a Request for Waiver of Rule 4 CCR 723-1-21(a) (Staff Request).  In that filing Staff asked the ALJ to waive the requirement that Staff be represented by counsel in this matter.  As the bases for the request, Staff stated:  (a) that “Staff in railroad related cases has traditionally been permitted by the Commission to participate more fully than allowed by the rule without the additional expense of retaining counsel”; (b) that “Staff has traditionally been permitted by ALJs to more fully participate in hearings and stipulations between parties without legal counsel”; (c) that Staff’s participation without counsel has never been asserted as a basis for exceptions taken in cases in which Staff participated without counsel; (d) that there is only one Staff person who deals with railroad crossing issues and that person acts in several roles in the process from a project’s inception to its completion; (e) that all “parties traditionally rely on staff assistance with the staff being permitted to more fully participate without legal counsel”; and (f) that no “party will be harmed by the granting of the” Staff Request.  Id. at 1.  The Staff Request contained no information beyond that set forth here.  

6. At the prehearing conference held in this matter, the other parties stated their support for the Staff Request.  No party stated the basis or bases for its support.  

7. The rule in question is Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a).  This rule requires a party in a proceeding before the Commission to be represented by counsel unless one of the two following exceptions applies:  (1) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (2) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).  (Emphasis supplied.)  

8. The ALJ previously determined that Staff must be represented by counsel in order to participate fully in this proceeding.  Staff asks for a waiver of Rule 4 CCR 723-1-21(a) so Staff may appear through a representative who is not an attorney and may participate fully in this case.  

9. The exact scope of the activities which would be permitted if the Staff Request were to be granted is not clear.  The ALJ understands Staff to be asking that its representative be permitted to do at least some of the following:  to ask questions on cross-examination; to enter into and to sign stipulations; to offer exhibits, and to object to exhibits, at hearing; to make, and to oppose, motions; and to file motions, a statement of position, and other filings as necessary.  

10. The first issue which must be determined is whether the Commission can grant permission for a layperson to appear in a representative capacity in an adjudicative proceeding.  This question must be answered because Staff seeks such permission.  

11. Denver Bar Association v. Public Utilities Commission, 391 P.2d 467 (Colo. 1964), and its progeny establish the standard to be applied in deciding this issue.  In Denver Bar Association the Colorado Supreme Court addressed the validity of a Commission rule which permitted laypersons to practice before the Commission.  The Court first found that it has “the exclusive power to define and regulate the practice of law by virtue of [article III of the Colorado Constitution]; there is no authority in these respects in the legislative or executive departments.”  Id. at 470.  The Court then determined that the Commission’s rule was invalid because it applied in an adjudicative setting and usurped the Colorado Supreme Court’s exclusive power “to determine what is or is not the practice of law and to restrict such practice to persons licensed by this Court to serve as lawyers.”  Id. at 471.  

12. The Court provided a general definition of the practice (id.):  

generally one who acts in a representative capacity in protecting, enforcing, or defending the legal rights and duties of another and in counseling, advising and assisting him in connection with these rights and duties is engaged in the practice of law.  

13. The Court acknowledged the difficulty in applying this general definition to determine, in a specific case, what is and what is not the practice of law.  To assist in that process, the Court provided an initial list of activities which would constitute the practice of law before an administrative agency.  Id. at 471-72.  That non-exhaustive list included, e.g., preparation of pleadings or other procedural papers for filing; examination and cross-examination of witnesses; and objecting to, and resisting objections to, introduction of evidence.
  

14. The fundamental principle of Denver Bar Association is that only the Colorado Supreme Court has the power to grant permission to laypersons to represent others in situations in which such representation constitutes the practice of law.  From the ALJ’s understanding of the Staff Request, it is clear that Staff asks the Commission to permit Staff’s representative to engage in activities which fall within the definition of the practice of law.  Staff’s chosen representative is not licensed to practice law.  The ALJ, therefore, may not permit Staff’s representative to engage in activities which constitute the practice of law unless:  (a) the Colorado Supreme Court has granted such permission (i.e., granted an exception) in a previous decision; and (b) Staff has established that its request comes within an exception.  

15. In Denver Bar Association the Court affirmed two previously-established exceptions to the requirement that a party obtain legal counsel in an adjudicative proceeding.  Id. at 472.  The ALJ has found no other exceptions, and Staff has not identified any others.  

16. The first exception is:  a natural person, whether or not a licensed attorney, may represent her/himself.  That exception does not apply in this case because Staff, the party in this proceeding, is not a natural person.  

17. The second exception has two components:  (a) there is no legal principle involved in the matter; and (b) the subject matter has a value or involves an amount which is insufficient to warrant the employment of legal counsel.  Id.
  

18. This exception was discussed at length in Colorado Attorney General Opinion No. 88-4 (AG Opinion).  The Attorney General stated the basic premise that the “Supreme Court has granted permission for the unlicensed practice of law sparingly and only in very limited circumstances, i.e., where there are few or no disputed legal principles involved and the monetary amount in issue is too small to justify hiring an attorney.”  Id. at 2.  The Attorney General identified specific areas which one must consider in determining whether the exception applies:  whether there is a history of allowing such lay representation; whether there is evidence that such lay representation is cost effective; whether large sums of money may be involved; whether contested issues of fact or complicated legal issues may arise; and whether the quality of the representation before the agency will impact the agency record and, thus, the ability of the courts to perform their function on judicial review.  Id. at 6.
  

19. The two components of the second exception, as elucidated by the AG Opinion, present factual questions as to which Staff has provided no evidence.  There is, therefore, no factual record to support the Staff Request.  The request should be, and will be, denied because Staff has failed to provide the necessary evidentiary support.  

20. The ALJ further finds that none of the bases asserted by Staff in support of its request overcomes the fact that Staff failed to establish that its request falls within a recognized exception.  In addition, it is questionable that the Staff-asserted bases, even if proven, would support a finding that the Staff Request comes within a recognized exception.  That all parties support the Staff Request is unpersuasive because no party stated its reason(s) for the support.  In addition, the fact that all parties support the Staff Request does not address the relevant issues.  

Staff’s non-attorney representative will be restricted in his participation in this proceeding.  The Staff representative cannot cross-examine (or ask “clarifying questions” of) witnesses, cannot make objections to testimony or to the admission of exhibits 

21. into the record, cannot make motions, and cannot make a post-hearing statement of position.  This list is not exhaustive.  There may be other restrictions as well.  

22. Decision No. R03-0834-I may not have been clear concerning what activities are acceptable.  Therefore, the ALJ now clarifies what Staff’s non-attorney representative may do, assuming he has the necessary authorization from Staff.  He may enter into discussions and negotiations with the other parties.  He may sign a stipulation on behalf of Staff.  He may present testimony and may offer exhibits during, and as part of, his testimony.  In his role as a Commission Staff person, he may act in a facilitator role with respect to the project at issue in this proceeding.  In his role as a Commission Staff person, he may offer assistance to the other parties.  This list is not exhaustive.  There may be other acceptable activities.  

23. On or before October 24, 2003, Intervenors, this includes Staff, are to file their lists of witnesses and copies of their exhibits.  In addition, Intervenors are to file a statement of the issues which they intend to raise concerning the Application.  See Decision No. R03-1002-I at ¶ 7.  To prevent prejudice to the parties, Staff will be ordered to make this filing whether or not Staff is represented by legal counsel.  This will assure that all parties know Staff’s position and have the opportunity to prepare for Staff’s testimony and exhibits.  

II. order

A. It Is Ordered That:  

1. The Request for Waiver of Rule 4 CCR 723-1-21(a) is denied.  

2. Decision No. R03-0834-I is clarified, consistent with the discussion above.  

3. This Order shall be effective immediately.  
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�  See also People v. LaPorte Church of Christ, 830 P.2d 1150, 1152 (Colo. App. 1992) (“preparation and submission of pleadings, the cross-examination of witnesses …, and presentation of argument … constitute the practice of law”).  


�  See also Unauthorized Practice of Law Committee of the Supreme Court of Colorado v. Employers Unity, Inc., 716 P.2d 460 (Colo. 1986).  In that case the Colorado Supreme Court ratified, and permitted to continue, a practice by which non-lawyers appeared in a representative capacity, and engaged in the practice of law, in hearings before referees of the Division of Employment and Training.  The Court permitted this practice to continue because:  (a) it had been a practice for 50 years and, on the factual record presented, continuation was found to be in the public interest; and (b) the amounts at issue were too small to justify retaining legal counsel.  That decision rested on the facts presented.  No factual record exists with respect to the Staff Request.  See generally AG Opinion No. 88-4 (discussion of this exception and of Unauthorized Practice of Law Committee).  


�  The AG Opinion notes that “the Colorado Supreme Court has provided an avenue for resolving questions about what constitutes the unauthorized practice of law and [has] created an administrative mechanism within the judicial branch for enforcing its decisions.”  AG Opinion at 4.  The referenced avenue is the Unauthorized Practice of Law Committee.  See generally Colo.R.Civ.P. 228 through and including 240.1.  The process is available to obtain a conclusive determination of the issue raised in the Staff Request.  
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