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I. STATEMENT

1. The captioned proceeding was commenced on September 5, 2003, when the Complainant, Golden West Commuter, LLC (Golden West), filed a Complaint with the Colorado Public Utilities Commission (Commission) against the Respondent, Benjamin R. Sagenkahn, doing business as Peak Transit (Peak).

2. On September 9, 2003, the Commission issued its Order to Satisfy or Answer.  The Commission served Peak with the Order to Satisfy or Answer, along with a copy of the Golden West Complaint (Complaint), on the same day.

3. On September 26, 2003, Peak filed a Motion to Dismiss the Complaint (Motion to Dismiss).  

4. On October 3, 2003, Golden West filed a Motion to Strike Motion to Dismiss and Alternate Reply in Opposition to Respondent’s Motion to Dismiss Verified Complaint; Complainant’s Motion for Action Under Rule 61(d)(3).

5. Rule 61 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-61, sets forth the procedures governing formal complaint proceedings.  Subsection (d)(2) of that rule provides that motions to dismiss a complaint must be filed within ten days after service of the complaint.  As a result, the Motion to Dismiss was due on or before September 19, 2003, the tenth day after Peak was served with the Complaint.  Peak did not request an extension of this filing deadline.  Since the Motion to Dismiss was not timely filed it will be stricken. 

6. In accordance with the provisions of 4 CCR 723-1-61(d)(2), Peak’s answer to the Complaint must be filed within ten days after service of this Order; i.e., on or before October 17, 2003.

II. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss filed by Benjamin R. Sagenkahn, doing business as Peak Transit, in the captioned proceeding on September 26, 2003, is stricken.

2. The Motion to Strike Motion to Dismiss and Alternate Reply in Opposition to Respondent’s Motion to Dismiss Verified Complaint; Complainant’s Motion for Action Under Rule 61(d)(3) filed by Golden West Commuter, LLC on October 3, 2003, is granted, consistent with the terms of this Order.

3. This Order shall be effective immediately.
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