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I. statement  

1. On September 10, 2003, Metro Taxi, Inc. (Metro), filed a Motion to Dismiss Application of Admired Transportation, Inc., in Docket No. 02A-642BP-Extension (Motion to Dismiss or Motion).  

2. On September 16, 2003, Admired Transportation, Inc. (Admired), filed its Response to the Motion to Dismiss (Response).  Admired opposes the Motion.  

3. As grounds for its Motion to Dismiss, Metro asserts two bases.  For the reasons discussed infra, neither of the stated grounds is sufficient to support the Motion.  Bearing in mind that motions to dismiss are disfavored, the Administrative Law Judge (ALJ) will deny the Motion.  

4. First, Metro asserts that Admired is no longer in business because Admired has voluntarily suspended its operations until November 27, 2003.  Motion to Dismiss at 1-2 and Exhibit 1 (Application for Suspension of PUC Authority No. B-9814 filed by Admired on June 23, 2003).  Metro argues that the grounds for the voluntary suspension demonstrate that “Admired is no longer a viable applicant in this proceeding.”  Id. at 2.  The Commission approved the suspension on August 8, 2003.  Id. at Exhibit 2 (Decision No. C03-0873).  

5. In response, Admired states that it has suspended operations, not surrendered its authority.  It asserts that it intends to operate its existing authority and, if granted, the extended authority.  Finally, Admired states its intention to proceed with the Application filed in Docket No. 02A-642BP-Extension.  Response at 1.  

6. The ALJ agrees with Admired that a temporary suspension of authority is not the equivalent of surrender or cancellation of authority.  Admired has participated actively throughout this proceeding.  In addition, the end of the voluntary suspension period is November 27, 2003, approximately four weeks after the hearing in this matter scheduled for October 20 through 24, 2003.  Finally, the question of whether Admired is a viable applicant is a question of fact which cannot be resolved by a motion to dismiss.  Admired has stated its intention to proceed with its application and to operate its authority.  That suffices to defeat the Motion.  During the hearing Metro can explore the circumstances, including the financial circumstances, which led to Admired’s voluntary suspension and, based on the evidence adduced, can argue that Admired has failed to prove that it is fit to receive the extension of authority it seeks.  Based on the facts and circumstances in this proceeding, the undersigned ALJ finds the first basis insufficient to support the Motion.  

7. The second basis of the Motion to Dismiss is that Admired is not represented by counsel although the ALJ has determined that parties in this consolidated proceeding must be represented by counsel.  Motion to Dismiss at 2.  

8. Admired responds that the ALJ has not determined that all parties must be represented by counsel.  Admired argues that the ALJ has determined that, to be represented by an officer, a party must establish that it meets the statutory and rule requirements.  Admired states that it will be represented by counsel should the ALJ determine that Admired has not met the requirements to allow it to be represented by an officer.  Response at 1-2.  

The ALJ agrees with Admired.  The ALJ has not held or stated that all parties in this proceeding must be represented by counsel.  Rather, the ALJ has stated and held consistently that, for a party to be represented by an officer, the party must meet the statutory and rule requirements.  In addition, the ALJ has held that a party which is neither represented by counsel nor represented by an authorized officer faces restrictions
 on how it may proceed at hearing.  However, the ALJ has not determined that the absence of counsel, standing alone, means that an 

9. applicant cannot proceed.
  See Decision No. R03-0418-I.  The ALJ finds that the second basis does not support the Motion to Dismiss.  

10. Having determined that the Motion to Dismiss will be denied, it is necessary to determine whether Admired may be represented by an authorized officer or must be represented by counsel.  Resolution of that question rests on a filing from Admired.  

11. Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the two following exceptions applies:  (1) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (2) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).
  (Emphasis supplied.)  

12. Section 13-1-127(2), C.R.S., provides that an officer
 may represent a closely held entity
 before an administrative agency provided two conditions are met:  (1) the amount in controversy does not exceed $10,000; and (2) the officer provides the agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely held entity.  

13. Section 13-1-127(2.3), C.R.S., provides that:  

each of the following persons shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status:  

(a)
An officer of a cooperative, corporation, or nonprofit corporation; 

(b)
A general partner of a partnership or of a limited partnership; 

(c)
A person in whom the management of a limited liability company is vested or reserved; and 

(d)
A member of a limited partnership association.  

14. In Decision No.R03-0274-I, the ALJ set out these legal requirements and ordered Admired to make a filing if it wished to have an officer or individual represent it.  See Decision No. R03-0274-I at ¶¶ 12 and 13.  Admired did not make a filing, electing instead to retain counsel.  

15. It now appears that Admired may wish to be represented by an authorized officer and not by counsel.  See Response at 1.  The ALJ will provide Admired with a final opportunity to demonstrate that an authorized officer, and not counsel, should represent it in this proceeding.
  To that end, the ALJ will order Admired to file, on or before October 8, 2003, a verified (i.e., sworn) pleading that:  (a) establishes that Admired is a closely held entity; (b) states the amount in controversy in this proceeding; (c) identifies the individual who will represent Admired at the hearing; (d) establishes that the identified individual is an officer of Admired; and (e) if the identified individual does not meet the requirements of § 13-1-127(2.3), C.R.S., has appended to it a resolution from Admired’s Board of Directors that specifically authorizes the identified individual to represent Admired in this matter.  

16. As an alternative to the filing outlined in ¶ 15, Admired may file, on or before October 8, 2003, a statement that it will be represented by counsel; a statement identifying the counsel; and a statement that it understands that it may not dismiss its counsel in this proceeding without prior approval of the ALJ.  

17. Admired must make one of the filings set out in ¶¶ 15 and 16 on or before October 8, 2003.  Failure to make the filing will be grounds for, and may result in, dismissal of the Application filed by Admired Transportation, Inc. (Docket No. 02A-642BP-Extension).  

II. ORDER  
A. It Is Ordered That:  

1. The Motion to Dismiss Application of Admired Transportation, Inc., in Docket No. 02A-642BP-Extended is denied.  

2. On or before October 8, 2003, Admired Transportation, Inc., either shall make the filing described in ¶ I.15, supra, or shall make the filing described in ¶ I.16, supra.  

3. Failure to make the filing required by ¶ II.A.2, immediately above, may result in dismissal of the Application filed by Admired Transportation, Inc. (Docket No. 02A-642BP-Extension).  

4. This Order is effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge

 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

G:\ORDER\642BP.doc:srs









�  The restrictions, broadly speaking, prevent an individual who is not an attorney and not an authorized officer from doing anything which constitutes the practice of law.  


�  Metro’s reliance on Decision No. R03-0595 is misplaced.  That decision was based on the totality of the facts surrounding the application dismissed by that decision.  That applicant was not (and had never been) represented by counsel, had not participated in this proceeding for over three months, had not filed its list of witnesses and copies of its exhibits, and had not responded to discovery propounded by Metro.  In short, unlike Admired, that applicant had evidenced no interest in pursuing its application.  The lack of representation was one of many factors leading to the dismissal.  


�  To the extent necessary, the ALJ has granted a variance to Rule 4 CCR 723-1-21(b)(2) so that the Rule is as broad in its reach as § 13-1-127, C.R.S.  


�  Section 13-1-127(a)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  A closely-held entity may have “no more than three owners.”  See § 13-1-127(1)(a), C.R.S.  


�  Admired has had ample opportunity to make its election and the filing prior to this time.  It is difficult to determine who is representing Admired.  This is an increasing hardship on counsel as they prepare for the upcoming hearing (which begins in about three weeks) and on the Commission.  Therefore, this is Admired’s final opportunity to make an election between being represented by counsel and being represented by an authorized officer.  If Admired elects to be represented by counsel, it may not change that election or change counsel without approval of the ALJ.  
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