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I. statement

1. Staff of the Commission (Staff) filed a Civil Penalty Assessment Notice or Notice of Complaint to Appear (CPAN) against Respondent Tow-Tal Towing/C M T Towing & Auto Repair (Respondent).  The CPAN alleges that Respondent violated § 40-13-103(1), C.R.S., on six separate occasions.  Staff seeks a total civil penalty of $2,400.  

2. The Commission scheduled the hearing in this matter for September 26, 2003, at 9 a.m.  The Commission gave notice of the hearing by its Order Setting Hearing and Notice of Hearing dated August 22, 2003.  The Commission file shows that, on August 22, 2003, the Commission sent a copy of this Order to Respondent at its address on file with the Commission.  

3. On September 26, 2003, at the time scheduled, the undersigned Administrative Law Judge (ALJ) called this matter for hearing.  Respondent was not present and had not contacted the Commission prior to the hearing to indicate that it would not be present.  

4. A hearing was held in Respondent’s absence.  The testimony of three witnesses was taken.  One of the witnesses testified pursuant to a subpoena issued by the Commission in this proceeding.  Eight exhibits were offered and admitted into evidence.  

5. At the hearing, the ALJ heard testimony that Mr. Melvin Toliver, apparently acting on behalf of Respondent, contacted Staff by telephone in advance of the hearing.  According to the testimony, Mr. Toliver asked questions about the scheduled hearing (such as its location, date, and time).  

6. At the close of the hearing, Respondent had not appeared.  The evidentiary record was closed, and the ALJ took the matter under advisement.  

7. On September 26, 2003, after the hearing was concluded, the Commission received a facsimile transmission from Respondent.  The facsimile transmission appears to have been sent to the Commission from a Kinko’s in the Denver Metro area (based on the 303 area code) on September 26, 2003, at 10:14 a.m., and the transmission is time-stamped received by the Commission at 11:26 a.m.  The substance of the transmission is that Respondent would not appear at the hearing “due to unforeseen recovery of a stolen truck out of state” and that Respondent requests a new hearing date.  This facsimile transmission was not served on Staff.  A copy of the facsimile transmission and the cover sheet is Appendix 1 to this Order.  

8. The facsimile transmission will be treated as a motion.  Given that the hearing has been held, the motion is for a new hearing, not for a new hearing date.  

9. The motion, as it stands, does not contain sufficient information to permit the ALJ to determine whether the circumstances surrounding the “unforeseen recovery of a stolen truck out of state” warrant granting the request for a new hearing.  Among other unanswered and unaddressed questions are the following:  When was Respondent notified of the vehicle’s recovery?  Where and when was the vehicle recovered?  Why did the recovery of the vehicle mean that Respondent was unable to attend the hearing?  Where was Respondent’s apparent representative Mr. Toliver at the time of the hearing?
  Why did the Respondent not notify (by telephone or other means) the Commission or Staff earlier that it would not or could not attend the hearing?  Is Mr. Melvin Toliver the only individual able to present information at the hearing on behalf of Respondent, and what is Mr. Toliver’s relationship to Respondent?  Is Mr. Toliver the only individual capable of doing whatever needed to be done with respect to the recovered vehicle?  Was Respondent’s apparent representative Mr. Toliver in Denver or the Denver Metro Area at the scheduled time of the hearing?  

10. Before the ALJ will consider the motion for a new hearing, Respondent must file a formal and notarized motion seeking a new hearing.  The motion must answer the questions set out in ¶ 9, above, and must be served on Staff.  Respondent must file and serve this motion on or before October 10, 2003.  If Respondent does not file the formal and notarized motion on or before October 10, 2003, the motion for a new hearing will be denied.  

11. Staff will have 14 days from the date on which the formal and notarized motion is served on it within which to respond to the motion.  

II. ORDER  
A. It Is Ordered That:  

1. The facsimile transmission dated September 26, 2003, from Melvin Toliver will be treated as a motion for a new hearing.  

2. On or before October 10, 2003, Respondent Tow-Tal Towing/C M T Towing & Auto Repair must file and serve the formal and notarized motion outlined in ¶¶ 9 and 10, above.  If the motion is not filed and absent further order, the request for a new hearing will be denied.  

3. Staff of the Commission shall have 14 days from the date on which the formal and notarized motion is served on it within which to respond to the motion.  

4. This Order is effective immediately.  
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�  As noted above, given the 303 area code of the telephone from which the transmission was sent, it appears that Mr. Toliver was in the Denver Metro Area.  
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