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I. STATEMENT  
On March 14, 2003, Strasburg Telephone Company, Inc. (Strasburg or Applicant), filed its Application for Modification of its Local Calling Area and Motion for Waiver of Certain Commission Rules Pertaining to Expanded Local Calling (4 CCR 723-2-17.3) (Application), which commenced this docket.  Strasburg filed its direct testimony and exhibits with its Application.  This is the only written testimony in this proceeding.  

The Commission issued its Notice of Application Filed on March 18, 2003.  That Notice contained a procedural schedule but no hearing date.  

On April 3, 2003, Strasburg filed a copy of the notice of the Application which Applicant had mailed to all of its customers.  

On April 16, 2003, the Colorado Office of Consumer Counsel (OCC) filed an intervention of right and request for hearing.  

On April 17, 2003, Qwest Corporation (Qwest) filed a notice of intervention.  

On May 2, 2003, Staff of the Commission (Staff) filed an intervention, a request for hearing, and a notice pursuant to Rules 4 Code of Colorado Regulations (CCR) 723-1-9(d) and 4 CCR 723-1-24(a)(1).  

On May 8, 2003, by Decision No. R03-0448, the undersigned Administrative Law Judge (ALJ) vacated the procedural schedule and scheduled a prehearing conference.   

1. The ALJ held a prehearing conference on May 22, 2003, following which she issued Decision No. R03-0592-I, which established a procedural schedule and hearing dates.  

2. On June 20, 2003, Strasburg, Qwest, OCC, and Staff (collectively, the Parties or Signatories) filed a Joint Motion to Approve Stipulation and Settlement Agreement.  The Stipulation and Settlement Agreement (Stipulation), signed by all Parties in this docket, accompanied that motion.
  The Stipulation has attached to it Exhibit A and Exhibit B.  Exhibit A contains the four proposed Strasburg to Denver Calling Plan Options.  Exhibit B contains information regarding Qwest, consists of three separate exhibits, and is marked confidential and filed with the Commission under seal.  

3. By Decision No. R03-0700-I, inter alia, the ALJ set a July 31, 2003, hearing to take testimony concerning the Stipulation.  The Order identified areas which the ALJ asked the Signatories to address at the hearing and requested that the Parties make specified filings in advance of the hearing.  The Order stated that information filed in response to that Order would not be in evidence until admitted into evidence during the hearing.  Id. at ¶ 21.  

4. On June 30, 2003, Applicant held a public meeting in Strasburg, Colorado, to explain the revised Local Calling Area plan contained in the Stipulation and to answer questions about the revised plan.  Public notice of the meeting was given on June 24, 2003, in the I-70 Scout.  See Hearing Exhibit No. 5A.  

5. On July 3, 2003, Applicant filed a Response to Decision No. R03-0700-I.  

6. On July 3, 2003, Qwest filed its Response to Decision No. R03-0700-I.  Exhibit A to the Response is a Revised Confidential Exhibit B to the Stipulation.  Exhibit B is the Advice Letter and tariff which, if the Stipulation is accepted, Qwest intends to file with the Commission in compliance with the Stipulation.  Exhibit C is an Annotated Summary of [Qwest’s] Revenue Requirement and Annotated [Qwest] Cost Study with Supporting Documentation.  Each of the exhibits attached to Qwest’s Response is marked confidential in its entirety and filed under seal with the Commission.
  

7. Accompanying the July 3, 2003, Qwest Response was an Unopposed Motion to Amend Confidential Exhibit B to the Stipulation and Settlement Agreement.  This motion will be granted.  

8. On July 10, 2003, by Decision No. R03-0765-I, the ALJ preliminarily found that specified portions of the Direct Testimony and Exhibits of Keith M. Yefchak, marked as confidential and filed under seal with the Commission, should be unsealed because they did not contain confidential materials.  The ALJ provided an opportunity for Applicant to comment on, and to support, continued confidential treatment of the identified materials.  Applicant provided written comment on July 16, 2003.
  At the hearing on the Stipulation, the ALJ found that some of the material would remain confidential and some would be made public.  

9. On July 10, 2003, Strasburg filed its List of Waivers and Variances.  In that filing,  Applicant elaborated on its Motion for Waiver of Certain Rules.  

10. On July 10, 2003, Strasburg filed the Direct Responses and Exhibits of Paul E. Pederson to Decision No. R03-0700-I.  

11. On July 21, 2003, Strasburg filed Direct Revised Responses and Exhibits of Paul E. Pederson to Decision No. R03-0700-I.  These responses replaced, in their entirety, the previously-filed responses.  Attached to the July 21, 2003, filing as Exhibit A is an illustrative tariff.  This tariff language contains the terms, conditions, rates, and regulations associated with the four Strasburg to Denver Calling Plan Options set out in the Stipulation.
  

12. The evidentiary hearing on the Stipulation was held on the date and at the time scheduled.  The ALJ heard extensive testimony from each Signatory in support of the proffered Stipulation.  Hearing Exhibits No. 1 through 5, 5A, and 6 were admitted into evidence.  Provision was made for Hearing Exhibit No. 5A to be submitted as a late-filed exhibit.  The testimony addressed, inter alia, the matters set out in Decision No. R03-0700-I.  At the end of the hearing, the ALJ closed the evidentiary record, subject to receipt of Hearing Exhibit No. 5A.  

13. On August 13, 2003, Strasburg late-filed Hearing Exhibit No 5A.  

II. FINDINGS AND CONCLUSION  
14. Strasburg is a certificated provider of local exchange and other telecommunications services in Colorado.  Strasburg provides telecommunications services to customers located in a single exchange in Eastern Colorado.  

15. As filed, the Application requested that the Commission approve an expansion of Strasburg’s Local Calling Area to include all Metro Denver (area codes 303 and 720) except the Roggen Telephone Company exchange.  The expansion would be mandatory (i.e., customers could not “opt in” or “opt out” of the expanded Local Calling Area).  To meet the requirements of Rule 4 CCR 723-2-17.3.3.3 (that is, to apportion the cost of the expanded calling area among all its customers), Strasburg proposed a mandatory rate adder of $7.95 per month on each line for each residential and business subscriber.  Finally, as necessary, Applicant sought a waiver of portions of Rule 4 CCR 723-2-17.3.  Applicant also sought a waiver of the notice requirements contained in § 40-3-104, C.R.S., to the extent that provision requires Strasburg to give notice of the expanded local calling area to customers of Qwest and/or of Competitive Local Exchange Carriers providing service in Metro Denver.  Strasburg provided written testimony to establish that its proposal was consistent with, and could be approved under, Rule 4 CCR 723-2-17.3 (Local Calling Area Standards).  

16. Under the Stipulation, the expanded Local Calling Area encompasses the same geographic area (i.e., Metro Denver except the Roggen Telephone Company exchange) as the Application.  The ALJ finds that the Local Calling Area created by approving the Stipulation does not result in any discontinuance or curtailment of any pre-existing local calling areas.  The ALJ further finds that the Local Calling Area created by approving the Stipulation eliminates the discontinuity in calling areas that was created for Strasburg’s customers by Decision No. R02-0799, entered in Docket No. 01A-124T.
  

17. The Stipulation’s implementation of the expanded Local Calling Area is a substantial change from that contained in the Application.  The Stipulation contains a Strasburg to Denver Calling Plan which is optional and not mandatory.  Unless she/he selects another option, a customer will be in the Denver Base Plan, which has a rate for basic local service
 and an $0.18 per minute of use charge for calls to Metro Denver.  A customer who wishes to avail her/himself of flat-rated and unlimited local calling to Metro Denver would select from among the other three options, each of which bundles local exchange service with one or more other services and has a different monthly cost.
  See Stipulation at Exhibit A.  

18. The Parties estimate that the time to complete the Local Calling Area expansion is 90 days from a Commission final order.  See Stipulation at ¶ 8.  In the Stipulation, Applicant agrees to file its implementing tariff no later than 15 days prior to the implementation date in ¶ 8 of the Stipulation or within such other period of time as may be required by law.  Id. at ¶ 10.  

19. Qwest takes no position with respect to, but does not oppose, the Application.  See Stipulation at ¶ 3.  The OCC and Staff generally favor the Application.  Id.  

20. Paragraph 7 of the Stipulation principally addresses the asserted cost and rate impact on Qwest of Strasburg’s expanded Local Calling Area.  In that paragraph the Signatories state that expansion of Strasburg’s Local Calling Area will impact Qwest in two ways:  loss of revenue and increased infrastructure networking costs (i.e., the revenue requirement deficiency).  As a result of their review of a Qwest cost study, OCC and Staff state that Qwest’s cost study has “accurately quantif[ied] and support[ed] … Qwest’s revenue requirement deficiency,” as shown in Confidential Exhibit B to the Stipulation.  Stipulation at ¶ 7.  

21. Based on this review, the Signatories request that the Commission approve in this docket the amount of Qwest’s estimated revenue requirement deficiency as shown in Confidential Exhibit B to the Stipulation.
  As stated in the Stipulation, the Signatories intend to seek recovery of this amount, once approved in this docket, by:  (a) reopening the Local Number Portability stipulation (LNP stipulation) approved by Decision No. C00-989 in Docket No. 97A-540T; and (b) using the approved (but estimated) revenue requirement deficiency as an offset to reductions in business rates which would otherwise occur pursuant to the terms of the LNP stipulation.  

22. Concerning the reopened LNP stipulation proceeding, Qwest witness Paul McDaniel testified:  In the reopened LNP stipulation proceeding, no party could question the amount of Qwest’s revenue requirement deficiency because that deficiency would have been determined in the instant docket.  Anyone who wished to question the amount of Qwest’s asserted revenue requirement deficiency should have intervened in the present docket.  The sole issue in the reopened LNP stipulation proceeding would be whether the Commission would permit the reduction in business rates to be offset by recovery of Qwest’s revenue requirement deficiency.  

23. As to notice, Mr. McDaniel testified:  Qwest did not give notice of the instant proceeding to any of its customers.  There is nothing in either the Notice of Application Filed or the notice announcing Strasburg’s June 30, 2003, public meeting (Hearing Exhibits No. 5 and No. 5A) which would have put a Qwest customer on notice that the outcome of this docket might have an impact on her/him.  The only way a Qwest customer would have known that the outcome of this proceeding might impact her/him, and thus would have known to intervene to protect her/his interest, is by means of the Commission-issued Notice of Application Filed.  

24. Mr. McDaniel’s testimony stands unrebutted.  No Signatory commented on this aspect of Mr. McDaniel’s testimony.  From this, the ALJ concludes that the other Signatories agree with the testimony of Mr. McDaniel as set out above and that Mr. McDaniel’s testimony concerning the effect of approving Qwest’s asserted revenue requirement deficiency in this proceeding accurately reflects the understanding of the other Signatories.  

25. The Commission-issued Notice of Application Filed does not mention Qwest or otherwise put a Qwest customer on notice that the outcome of this proceeding might result in a change in the LNP stipulation or might affect the rates paid by Qwest customers.  The Application and documents filed with the Application are likewise devoid of information which, fairly read, would put a Qwest customer on notice that the outcome of this proceeding might result in a change in the LNP stipulation or affect the rates paid by Qwest customers.  

26. Paragraph 7 of the Stipulation at issue in this proceeding will not be approved, and the asserted Qwest revenue requirement deficiency found in Confidential Exhibit B to the Stipulation will not be approved.  The Qwest customers, and particularly the business customers, who are directly and adversely affected have received neither actual nor constructive notice of the Stipulation and its impact on them.  Without notice, they have had no reasonable opportunity to be heard on the Stipulation or on the potential impact on them of approval in this docket of Qwest’s asserted revenue requirement deficiency.  They have had no reasonable opportunity to voice any disagreement with the terms of the Stipulation.  See Decision No. C03-0829, entered in Docket No. 97A-540T, at ¶ 7:

We further note that the request to modify the LNP Stipulation would adversely affect business basic exchange customers, because the $4.4 million that would have decreased ceiling prices for business basic exchange will be used for different purposes.  Yet, the parties failed to give any notice of this proposal to [Qwest] business customers.  This also is improper.
  

This lack of fundamental due process precludes acceptance of ¶ 7 of the Stipulation.  

27. Rejection of ¶ 7 of the Stipulation does not mean that the Parties are prevented from pursing the course of action outlined in that paragraph.  They remain free to do so.  Rejection of ¶ 7 does mean that, in order to recover the deficiency from ratepayers, Qwest must provide proper notice and seek recovery in an appropriate docket; must prove the revenue requirement deficiency it has experienced and must link that deficiency to implementation of Strasburg’s expanded Local Calling Area; and must establish that the revenue requirement deficiency is properly recovered through rates or other means.  

28. The ALJ is aware that there is at least one proceeding in which a different decision may have been reached (i.e., a Qwest revenue requirement deficiency may have been approved in a docket addressing expansion of the local calling area of another provider).  See Decision No. R03-0717, entered in Docket No. 03A-124T.  The ALJ does not believe that decision is pertinent or controlling here.  First, that decision does not expressly approve a Qwest-asserted revenue requirement deficiency.  Second, that decision predates Decision No. C03-0829
 (quoted above in ¶ 33).  Third and finally, any difference between the outcome in Decision No. R03-0717 and the outcome in this decision may be due to differences in the evidence presented in the two proceedings.  

29. Based on the evidence presented at the hearing on the Stipulation in this docket, on the Hearing Exhibits (which include testimony and responses filed by Applicant), and on review of the Stipulation and its attachments (Hearing Exhibit No. 4), the ALJ finds that ¶ 7 of the Stipulation, insofar as it pertains to Qwest, is not just, is not reasonable, and is not in the public interest.  

30. Paragraph 7 as filed will be stricken from the Stipulation and replaced with the following language:  

The Parties agree that Strasburg has conducted and submitted the results of a Cost Study to Staff and the OCC, that Staff and the OCC have reviewed this study and its supporting information.  Staff and the OCC have found that the calculations for the proposed calling area expansion are complete and that they accurately quantify and support Strasburg’s proposed optional calling plan monthly rate(s).

31. As modified by the amendment of ¶ 7, the Stipulation is just, is reasonable, and is in the public interest.  The Intervenor-Signatories have explained, to the ALJ’s satisfaction, their concerns about Strasburg’s Application as filed and how the Stipulation addresses those concerns.  The testimony more than adequately answered the questions posed, and addressed the issues raised, in Decision No. R03-0700-I.  

32. The Stipulation will be accepted, as modified.  

33. The requested waiver of § 40-3-104, C.R.S., and of Rule 4 CCR 723-2-17.3.3.3 are necessary and appropriate to implement the Stipulation and are limited in scope to achieve that purpose.  If the waivers are not granted, the modified Stipulation, which has been found to be in the public interest, cannot be implemented.  The other Signatories support granting the requested waivers.  The requested waivers should be, and will be, granted because the waivers are not contrary to the public interest.  

34. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. Paragraph 7 of the Stipulation and Settlement Agreement is stricken in its entirety and replaced with the following language:  

The Parties agree that Strasburg has conducted and submitted the results of a Cost Study to Staff and the OCC, that Staff and the OCC have reviewed this study and its supporting information.  Staff and the OCC have found that the calculations for the proposed calling area expansion are complete and that they accurately quantify and support Strasburg’s proposed optional calling plan monthly rate(s).  

2. As modified, the Stipulation and Settlement Agreement is accepted.  

3. Except Paragraph 7, the Stipulation and Settlement Agreement, a copy of which is attached hereto as Appendix A, is incorporated by reference into this Order as if fully set forth.  See language of paragraph 7 set out in Ordering Paragraph 1, supra.  

4. The parties shall comply with all terms of the modified Stipulation and Settlement.  

5. The Local Calling Area for Strasburg Telephone Company, Inc., is expanded to include Metro Denver (area codes 303 and 720) with the exception of the Roggen Telephone Company exchange.  

6. Within 75 days of the effective date of this Order, Strasburg Telephone Company, Inc., shall file an advice letter which cites this Decision as authority to implement, on not less than one day’s notice, the rates, terms, and conditions contained in the tariff sheets attached to the Direct Revised Responses and Exhibits of Paul E. Pederson (Hearing Exhibit No. 6) as Pederson Exhibit A.  

7. As to Strasburg Telephone Company, Inc., § 40-3-104, C.R.S., is waived insofar as it may require Strasburg Telephone Company, Inc., to provide notice of its expanded Local Calling Area to customers of Qwest Communications or to customers of Competitive Local Exchange Carriers providing service in Metro Denver (area codes 303 and 720), except the Roggen Telephone Company exchange.  

8. As to Strasburg Telephone Company, Inc., Rule 4 Code of Colorado Regulations 723-2-17.3.3.3, is waived to the extent, and only as, necessary to approve and to implement the Stipulation and Settlement Agreement (Hearing Exhibit No. 4), as modified.  

9. The Unopposed Motion to Amend Confidential Exhibit B to the Stipulation and Settlement Agreement is granted.  

10. Docket No. 03A-102T is closed.  

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Stipulation, with the correct attachments, is Hearing Exhibit No. 4.  


�  Of these three documents, only Exhibit A was offered and admitted into evidence.  It is Confidential Exhibit B to the Stipulation (Hearing Exhibit No. 4).  


�  The ALJ notes that, to the extent it argues that the ALJ lacked authority to assess whether the material is confidential absent a motion or request from a party, Applicant is mistaken.  See, e.g., § 40-6-101(3), C.R.S.; see also Decision No. R95-706-I.  


�  The Revised Direct Testimony and Exhibits of Paul E. Pederson is Hearing Exhibit No. 6.  


�  As a result of that decision, customers of Bijou Telephone Cooperative who are located farther from Metro Denver than are Applicant’s customers can make local calls into Metro Denver while Strasburg’s customers must make toll calls to Metro Denver.  


�  This rate is the same as that now charged for this service.  


�  The Denver Plus Plan bundles basic local exchange service with unlimited flat rated calling to Metro Denver and, for a residential customer, will cost $31.35 per month.  The Denver Advantage Plan bundles basic local exchange service, unlimited flat rated calling to Metro Denver, and one other service and, for a residential customer, will cost $46.90 per month.  The Denver Super Advantage Plan bundles basic local exchange service, unlimited flat rated calling to Metro Denver, and eight other services and, for a residential customer, will cost $59.85 per month.  It bears noting that some of the bundled services are information, and not telecommunications, services.  


�  This is the position of Qwest as set out in its Response to Interim Order, filed on July 3, 2003, at ¶ 5.  No other Signatory questioned, or stated its disagreement with, Qwest’s position.  


�  Subsequently, in Decision No. C03-0842, the Commission approved the request to modify the LNP stipulation after Qwest filed a separate application and corrected the procedural defects, including the lack of notice, identified in Decision No. C03-0829.  


�  The Stipulation in the instant proceeding likewise predates Decision No. C03-0829.  
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