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I. statement

1. This proceeding was initiated on July 14, 2003, when the Complainant, Gabriele Gundlach (Gundlach) filed a Complaint with the Colorado Public Utilities Commission (Commission) against the Respondent, Public Service Company of Colorado (PSCo).

2. On July 15, 2003, the Commission issued its Order to Satisfy or Answer and an Order Setting Hearing and Notice of Hearing setting this matter for hearing on September 11, 2003, at 9:00 a.m. in Denver, Colorado.

3. On August 1, 2003, PSCo filed its Answer to the Complaint.

4. At the assigned place and time the undersigned administrative law judge (ALJ) called the matter for hearing.  During the course of the hearing testimony was submitted by Gundlach and by Brenda Hughes, a PSCo Customer Advocate.  Exhibits 1 and 3 through 16 were identified, offered, and admitted into evidence.  Exhibit 2 was rejected.

5. At the conclusion of Gundlach’s case-in-chief, PSCo moved to dismiss the Complaint on the ground that Gundlach had failed to establish how it had violated any law, order, Commission rule, or public utility tariff provision.  See, 4 Code of Colorado Regulations (CCR) 723-1-61.  The ALJ took the motion to dismiss under advisement and it is now resolved by this recommended decision.

6. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

7. Gundlach is a gas and electric utility customer of PSCo.  Over the past three years she has received utility service at three different residential locations.   From March 20, 2000 through December 3, 2001, she received service at 665 Eldorado Boulevard, #426, Broomfield, Colorado (hereinafter, #426) under PSCo Account No. 7700836315.  From December 4, 2001 through January 27, 2003, she received utility service at 721 Eldorado Boulevard, #125, Broomfield, Colorado (hereinafter, #125) under PSCo Account No. 5601204177.
    Both #426 and #125 are part of the Camden Interlocken Apartments (Camden).  Since January 27, 2003, Gundlach has received service at 4883 White Rock CR, #G, Boulder, Colorado (hereinafter, White Rock) under PSCo Account No. 8563731562.     

8. When Gundlach relocated from #426 to #125 the unpaid balance of utility charges incurred in connection with Account No. 7700836315 totaled $78.88.  See, Exhibit 8.  That amount was transferred to Account No. 5601204177 on or about January 18, 2002.  See, Exhibit 10.  When Gundlach relocated from #125 to White Rock the unpaid balance of utility charges incurred in connection with Account No. 5601204177 (including those transferred from Account No. 7700836315) totaled $515.41.  See, Exhibit 10.  That amount was transferred to Account No. 8563731562 on or about April 4, 2003.  See, Exhibit 12.

9. After the above-described transfer to Account No. 8563731562, that account was credited for a $65.00 payment made in connection with Account No. 5601204177.  A credit totaling $120.02 was also applied to Account No. 8563731562 in order to reverse an earlier erroneous $120.00 deposit charge.  Charges for utility usage and related services at White Rock between January 27, 2003 and September 2, 2003, totaled $327.98.  Two payments totaling $227.49 were credited to Account No. 8563731562 during that period.  This leaves a balance due in Account No. 8563731562, effective September 15, 2003, of $550.88.  See, Exhibit 12. 

10. During a portion of the time Gundlach was residing at #426 she experienced occasional interruptions of her electric service from an unknown source.  During this same period, Camden initiated a construction project at the apartment complex.  Certain electrical equipment used in connection with the project was stationed at or near #426.  See, Exhibit 1.  Gundlach suspected that this equipment was being powered by the electricity service associated with #426 and, therefore, was being improperly charged to Account No. 7700836315.  She reported this matter to PSCo.  On or about July 10, 2001, its “revenue protection team” investigated the situation.  They inspected the meter serving #426 and conducted a “stop watch test” to determine its accuracy.  They concluded that the meter was accurate and advised Gundlach of that finding.  They made no determination as to whether a “theft” of electricity was occurring at #426 by any third party.

11. During a portion of the time Gundlach was residing at #125 she experienced difficulty regulating the heating and cooling within her residence.  It was difficult to heat #125 beyond 65 degrees in the winter or to cool it below 80 degrees in the summer.  On March 18, 2002, PSCo changed the meter serving #125.  Subsequently, it tested the meter that had been removed and found it to be accurate.  See, Exhibits 11 and 13.  PSCo documentation of the meter test (Exhibit 11) was provided to Gundlach at her request.

III. discussion
12. Section 40-6-108, C.R.S., sets forth the legal standards that apply to formal complaint proceedings against public utilities brought before the Commission.  In such proceedings, complainants bear the burden of proving “…the act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.”  See also, Rules 61 and 82 of the Commission’s Rule of Practice and Procedure, 4 CCR 723-1-61 and 4 CCR 723-1-82.

13. In the Complaint, Gundlach alleges that PSCo engaged in “accounting fraud” in connection with the various accounts referred to above and has “refused to provide supporting paperwork requested for 1-2 years.”  In this regard, she alleges that PSCo was billing her for energy usage at both #426 and at #125 between November 1, 2001 and December 3, 2001.  She apparently contends that electricity associated with #426 was “stolen” by a third party and that PSCo is responsible for that theft.  Gundlach contends that variations in monthly utility charges assessed by PSCo at the three residences identified above establishes that she has been, and continues to be, over-billed by PSCo for energy usage.  She also apparently believes that the meter change that occurred at #125 evidences over-billing at that location.    

14. Gundlach has failed to bear the burden of proving the above-described allegations.  With regard to the allegation of energy “theft” at #426, a review of the monthly billings for that residence reveals that there were no “spikes” in electric usage during the period of time Gundlach registered her complaint with PSCo (June/July/August 2001).  For example, average daily electric usage for the period of June 12 through July 11, 2001, was 6.83 KWh.  This is generally consistent with electric usage at #426 during prior and immediately subsequent periods.
  See, Exhibit 8.  No evidence was presented to indicate that the meter serving #426 was not functioning properly.  Indeed, the unrebutted evidence presented by PSCo is to the contrary.  There is insubstantial evidence, therefore, to establish that electricity was being stolen from Gundlach at # 426.  Even if it were, Gundlach has advanced no legal basis for her claim that PSCo is responsible for that theft.

15. Gundlach’s “accounting fraud” allegation is similarly unproven.  It is understandable that her frequent residential changes and the concomitant transfers of her unpaid utility charge balances to the next account might create some confusion in “tracking” PSCo’s billings.  However, Ms. Hughes’ testimony and the exhibits she sponsored establish that PSCo’s utility charges was properly posted to the various accounts established in Gundlach’s name, as were appropriate payments and credits.  See, Exhibits 7 through 12.  Such testimony and exhibits also establish that unpaid balances from one account were properly transferred to subsequent accounts.  Gundlach’s allegation that PSCo billed her twice for the same period of time was fully rebutted by PSCo.  See, Exhibits 8, 9, and 16.
  Gundlach failed to establish how PSCo’s alleged failure to produce “supporting paperwork” violates any law, order, Commission rule or tariff provision applicable to it.
          

16. Finally, Gundlach failed to establish that PSCo has previously, or is currently, over-billing her for energy usage.  Gundlach contends that monthly variations in her energy charges evidence such over-billing.  However, for the most part, PSCo’s bills for #426, #125, and White Rock indicate that Gundlach’s energy usage has been fairly consistent, both when similar billing periods are compared at each residence and when similar billing periods are compared between the residences.  See, Exhibits 8, 10, and 12.  The only significant difference involves a comparison of energy charges assessed at #426 ($47.33) to those assessed at #125 ($111.77) for the mid-October through mid-November periods of 2001 and 2002.  However, it cannot be assumed that such a variation establishes that Gundlach has been over-billed.  As indicated by Ms. Hughes, there are a number of factors that could account for variations in energy charges during comparable periods of time, chief among them being variations in the weather.

17. Neither can it be assumed, as contended by Gundlach, that PSCo’s decision to change the meter at #125 evidences an inaccuracy in the initial meter that resulted in an over-billing of utility charges.  Gundlach did not provide any credible evidence suggesting that the meter at #125 was inaccurate.  On the other hand PSCo presented evidence that changing the subject meters was “routine” and that the meter removed from #125 was accurate.  See, Exhibit 11.  

IV. conclusions

18. Gundlach had failed to bear the burden of proving how PSCo has violated any law, order, Commission rule, or public utility tariff provision with regard to either the allegations set forth in the Complaint or those presented at the hearing of this matter.  Therefore, the captioned complaint proceeding must be dismissed.  

V. order

A. The Commission Orders That:

1. Docket No. 03F-304EG, being a formal complaint by Gabriele Gundlach against Public Service Company of Colorado, is dismissed.

2. Docket No. 03F-304EG is closed.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� The Complaint lists both Xcel Energy and PSCo as Respondents.  As indicated in PSCo’s Answer, it conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public holding company.  Therefore, PSCo is the proper designation for the Respondent in this matter. 


� Account No. 4503472631 was also established in Gundlach’s name in connection with #125, effective November 1, 2001.  However, service was stopped the same day and no charges were billed to her.  See, Exhibit 16.  


� Exhibit 8 indicates that average daily electric usage was 6.14 KWh for the period of December 12, 2000 through June 12, 2001, and 6.27 KWh for the period of July 11, 2001 through August 9, 2001.  


� Exhibit 8 establishes that Gundlach was assessed for energy usage at #426 during the period of November 1, 2001 to December 4, 2001. Exhibits 9 and 16 establish that usage for energy at #125 for this same period resulted in charges of $96.60 and that such charges were billed to and paid by Camden, not Gundlach.  Gundlach’s charges for energy usage at #125 did not commence until December 4, 2001.      


� It is noted that Gundlach never described the specific PSCo paperwork she requested from PSCo that it allegedly failed to produce.  Nor did she formally request production of such paperwork in this proceeding in accordance with the Commission’s discovery procedures.  See, 4 CCR 723-1-77.
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