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I. STATEMENT  
1. On September 30, 2002, Kinder Morgan, Inc. (KMI), filed its Verified Application (Docket No. 02A-524G) proposing that accompanying changes to its rates and tariffs become effective on November 1, 2002.  To the extent its proposals are not consistent with the Gas Cost Adjustment Rules, 4 Code of Colorado Regulations 723-8 (GCA Rules), KMI requested a waiver of the rules.  KMI filed its direct testimony and exhibits with its Application.  

2. On September 30, 2002, Rocky Mountain Natural Gas Company (Rocky Mountain)
 filed its Verified Application (Docket No. 02A-522G) proposing that accompanying changes to its rates and tariffs become effective on November 1, 2002.  To the extent the proposals made in its Application are not consistent with the GCA Rules, Rocky Mountain requested a waiver of the rule provisions.  Rocky Mountain filed its direct testimony and exhibits with its Application.  

3. In conjunction with their Applications, Rocky Mountain and KMI (collectively, companies or Applicants) filed Advice Letters No. 49 (Rocky Mountain) and No. 192 (KMI) on September 30, 2002.  By those Advice Letters, the companies requested permission to implement, on November 1, 2002, the rates proposed in the above-referenced Applications.  

4. The companies filed Motions to Allow the Tariff Matters Filed with Advice Letter No. 49 and Advice Letter No. 192, Respectively, to Become Effective November 1, 2002, Subject to Refund.  In these motions Rocky Mountain and KMI pledged to make customer refunds if the Commission later decided, after hearings on the Applications, that the November 1, 2002, rate changes were excessive.  

On October 3, 2002, the companies filed Motions to Consolidate Dockets No. 02A-522G and No. 02A-524G and any investigatory dockets opened by the Commission concerning Advice Letters No. 49 and No. 192.  

5. On October 24, 2002, the companies submitted Burden Letters in which they obligated themselves to carry the burden of proof (both the burden of going forward and the burden of persuasion) in any investigatory docket opened by the Commission concerning Advice Letters No. 49 and No. 192.  In the burden letters the companies again promised to make customer refunds if, after hearing, the Commission directed them to do so.  

6. The Commission issued Notices of Application on October 2, 2002 (Rocky Mountain), and on October 2, 2002 (KMI).  A number of parties filed requests for interventions and requests for hearing.  

7. On November 29, 2002, the Commission issued Decision No. C02-1342.  In that decision, inter alia, the Commission granted the Petition to Intervene filed by the Local Government Intervenors
 and the request for intervention by Jack J. Grynberg (Grynberg); noted that the Colorado Office of Consumer Counsel (OCC) had intervened; granted the companies’ motion to consolidate the Applications and the investigatory dockets regarding Advice Letters No. 49 and No. 192; and assigned the consolidated dockets to an Administrative Law Judge for hearing.  The proceeding was assigned to the undersigned Administrative Law Judge (ALJ).  

8. On November 29, 2002, the Commission opened an investigatory docket with respect to Advice Letter No. 49 (Rocky Mountain) by Decision No. C02-1343 and an investigatory docket with respect to Advice Letter No. 192 (KMI) by Decision No. C02-1344.  The OCC and Grynberg intervened in the two investigatory dockets.  

9. Staff of the Commission (Staff) intervened in all four dockets.

10. The ALJ held a prehearing conference on January 9, 2003, following which she issued Decision No. R03-0043-I, which established a procedural schedule and hearing dates.  

11. On February 10, 2003, pursuant to Decision No. R03-0043-I, Applicants filed a list of the specific GCA Rules which they asked the Commission to waive.  Applicants seek a complete waiver of the identified GCA Rules, through and including October 31, 2003.  

12. On April 25, 2003, by Decision No. R03-0437-I, the ALJ vacated the procedural schedule and the hearing dates at the request of the parties.  

13. On June 20, 2003, KMI, Rocky Mountain, OCC, and Staff (collectively, the Signatories; individually, a Signatory
) filed a Stipulation and Settlement Agreement (Stipulation).  The Stipulation had attached to it Appendices A through E.
  The Stipulation stated that, although not signatories, the other Intervenors in this consolidated proceeding either supported or did not oppose the terms of the Stipulation.  Id. at 2.  

14. By Decision No. R03-0702-I, the ALJ set a hearing to take testimony concerning the Stipulation from representatives of the Signatories.  The hearing was scheduled for July 14, 2003.  The Order identified areas which the ALJ asked the Signatories to address at the hearing.  

15. The evidentiary hearing on the Stipulation was held on the date and at the time scheduled.  The ALJ heard extensive testimony from each Signatory in support of the proffered Stipulation.  Hearing Exhibit No. 1 (the Stipulation and its attachments) was admitted into evidence.  The testimony addressed, inter alia, the matters set out in Decision No. R03-0702-I.  

II. FINDINGS AND CONCLUSION  
16. Applicants filed their Applications and Advice Letters in these consolidated proceedings to obtain Commission approval of tariffs reflecting a court-approved settlement agreement, dated February 8, 2002, of the cost of natural gas delivered to Colorado Western Slope customers and recovery of interest expenses related to payment made to Grynberg.  The proper price for the natural gas delivered to Western Slope customers had been the subject of years of litigation between Rocky Mountain and Grynberg in proceedings before federal and state courts and agencies.  

17. The litigation centered on the proper price to be paid to Grynberg under the terms of a Gas Purchase Contract dated July 14, 1975, and as amended in 1977 and 1984,
 between Rocky Mountain and Grynberg.  Under the Gas Purchase Contract, Grynberg agreed to sell and Rocky Mountain agreed to purchase natural gas from the Blue Gravel Field in Moffat County, Colorado.  The litigation principally concerned the price to be paid to Grynberg in light of significant changes in federal law concerning the regulation and ultimate deregulation of well gas prices.  

18. As detailed in the Stipulation at pages 2 through 13, the litigation was extensive, involved proceedings in numerous fora, involved intricate questions of law, and was on-going for at least 15 years.  The litigation came to a conclusion when, on February 8, 2002, Rocky Mountain, KMI, and Grynberg reached a global settlement of all pending actions.  As pertinent here, in that settlement Rocky Mountain, KMI, and Grynberg agreed to the amount to be paid to Grynberg for purchases made under the Gas Purchase Contract; agreed that Grynberg would convey his interest in the Blue Gravel Field to Rocky Mountain; agreed that Rocky Mountain would dedicate the production from the Blue Gravel Field to its customers; and agreed that, upon court approval of the global settlement agreement, the parties would file stipulations of dismissal in all pending lawsuits.  

19. Following an extensive review of the February 8, 2002, agreement, and the litigation which it settled, a federal court-appointed Special Master determined that the agreement was reasonable and prudent.  The Special Master recommended that the federal district court approve the agreement.  See Stipulation at 10-11 (discussion of Special Master Report); Rocky Mountain Verified Application in Docket No. 02A-522G at Appendix D (Report of Special Master, Findings and Analysis).  On March 13, 2002, the federal district court approved the global settlement agreement.  See Stipulation at 11-12 (discussion of federal district court decision); Rocky Mountain Verified Application in Docket No. 02A-522G at Appendix E (federal court’s Order Adopting Special Master’s Report).  

20. The various litigation actions settled by the global settlement have been dismissed.  The global settlement ended the litigation concerning the Gas Purchase Contract.  

21. The final issue to be resolved with respect to the Gas Purchase Contract -- and the issue presented in this consolidated proceeding -- is Rocky Mountain’s and KMI’s recovery from ratepayers and customers of the monies paid to Grynberg under that contract.  Applicants filed their Applications and Advice Letters to recover these amounts pursuant to Decisions No. C95-1097 and R98-830, each of which stated that the proper time to file for recovery of those monies was the time at which the sum was known and certain.  Because of the global settlement, that amount is now known and certain.  

22. In view of the large amount of money involved and the virtual certainty of rate shock should it attempt to collect the money through its GCA in one year, Rocky Mountain decided to mitigate the impact through a plan to collect the money and related interest over 15 years.  In addition, Rocky Mountain determined that fairness required that the money be collected from both gas sales customers and gas transportation customers.  To collect the money from its transportation customers, Rocky Mountain proposed a Transportation Rate Adjustment (TRA).  

23. As filed, the Rocky Mountain Application and Advice Letter, taken together, contained two separate requests which, taken together and if approved, would permit Rocky Mountain to recover a total of $59,509,836.  This amount was comprised of three parts:  the total paid to Grynberg (i.e., $32,517,222); interest on the $10,467,222 paid to Grynberg in 1996 (i.e., $5,231,441); and interest on $36,082,987 (the sum of the two preceding amounts less collections through the GCA and TRA for the year ending October 31, 2003) at 7.34 percent for 14 years, commencing October 1, 2003 (i.e., $21,761,173).
  Waiver of the GCA Rules was necessary to implement both of the requests.  

24. The first request sought permission to recover a portion of the Gas Purchase Contract payment and a portion of accumulated interest through Rocky Mountain’s GCA and TRA, commencing November 1, 2002, and ending October 31, 2003.  This would be the first year of the proposed 15-year rate mitigation plan.  The amount to be recovered in this period would be $1.665 million.  The GCA and the TRA were permitted to go into effect by operation of law, subject to refund.
  The instant consolidated proceeding, in part, is to determine whether the TRA and the Litigated Gas Cost Surcharge Component of the GCA now in effect are just and reasonable.  

25. Rocky Mountain’s second request sought approval of the full 15-year rate mitigation plan, including a 14-year amortization of the monies paid to Grynberg and related interest commencing November 1, 2003.
  Under this proposal, a total of $57,844,160 (principal and interest) would be collected from gas sales customers and gas transportation customers.  Rocky Mountain proposed a fixed percentage adder which would remain constant over the 14-year amortization period.  The amount to be recovered was calculated based on projected sales volumes (mcf) to sale customers for each year ending October 31 and on projected transportation volumes (mcf) for transportation customers for each year ending October 31.  The rate mitigation plan, as proposed, was to end on October 31, 2017.  

26. The KMI Application and Advice Letter, taken together, largely paralleled the Rocky Mountain filings and requested approval of KMI tariffs necessary to recover the Litigated Settlement Special Rate Surcharge which KMI would pay to Rocky Mountain.  

27. Based on the settlement principles of Applicants (Stipulation at 19-21) and the settlement principles of Staff and OCC (Stipulation at 22-25), the Signatories reached the agreement now under consideration.  

28. The Stipulation accepts the 15-year rate mitigation plan, commencing November 1, 2002.  It provides for recovery of $44,625,000, a reduction of 25 percent (or approximately $15 million) from the amount Applicants originally sought to recover.  It provides that Applicants may treat the $44,625,000 (the Settlement Amount) as consisting of $30,173,472 of allowable gas cost recovery and of $14,451,528 of allowable interest recovery.  

29. The Stipulation creates a rate rider, known as the Litigated Settlement Special Rate Surcharge (LSSRS), to be applied to Rocky Mountain’s sales and transportation rates.  The LSSRS will collect the Remaining Balance, which is the Settlement Amount less the monies collected as a Litigated Gas Cost Surcharge Component of Rocky Mountain’s GCA that went into effect on November 1, 2002.
  The LSSRS will be a fixed throughout the recovery period (i.e., will not change on an annual basis); will begin on November 1, 2003; and will continue until the earlier of either:  (a) the month in which Rocky Mountain collects the entire Settlement Amount; or (b) October 31, 2017.  Any over-recovered or under-recovered remaining balance will be credited or debited to Rocky Mountain’s Account 191 at the time the LSSRS is ended to ensure that the Settlement Amount is completely recovered but is not over-recovered.  To assure appropriate recovery, the Stipulation provides for the creation of a Federal Energy Regulatory Commission subaccount and states the accounting to be used with respect to that subaccount.  

30. To keep the Commission and interested persons apprised of the status of recovery of the Settlement Amount, the Stipulation provides that Rocky Mountain will contain an attachment to its Annual Report to the Commission.  The attachment will provide the following information:  (a) the original Settlement Amount; (b) the total annual revenue recovered for the reported calendar year; (c) the accumulated revenues recovered by year, as of the annual period being reported; (d) the total volumes sold or transported during the same calendar year period reported for the annual revenue recovery; and (e) the Settlement Amount balance remaining to be recovered.  From this information, an interested person should be able to determine whether the Settlement Amount will be collected within the 15 years of the rate mitigation plan (i.e., on or before October 31, 2017).  If it should develop that the Settlement Amount may not be recovered within the allotted time, the reported information will provide Rocky Mountain (and others) with sufficient advanced warning to allow corrective action to put the recovery plan back on track.  

31. To avoid the possibility of a large under-recovery at the conclusion of the 15-year rate mitigation plan on October 31, 2017, Signatories must be vigilant and review carefully these annual filings to be sure that recovery of the Settlement Amount is proceeding at least as quickly as projected.  Each Signatory bears some responsibility to keep recovery of the Settlement Amount on track.  

32. The Stipulation addresses KMI.  Because KMI-Western Slope Rate Area serves as Rocky Mountain’s resale customer, it is necessary to authorize KMI to establish rates in its tariffs to collect and to flow through the LSSRS amounts that it pays to Rocky Mountain.  The Stipulation addressed this (see ¶ 71).  

33. In the Stipulation at ¶ 72, KMI and Rocky Mountain agree that any change in the LSSRS tariff of one company will be made concurrently to the LSSRS tariff of the other company.  The LSSRS tariff of each company must contain such a provision.  

34. At ¶¶ 74 through 77, the Stipulation addresses the Blue Gravel Field.  The Field will be transferred to, owned by, and operated by an affiliate of Rocky Mountain.
  The entire production from the Field will be dedicated to Rocky Mountain.  The gas supply from the Field will be used to serve KMI’s Western Slope customers.  

35. There will be a gas purchase contract between Rocky Mountain and its affiliate for Rocky Mountain’s purchase of gas from the Blue Gravel Field.  See Stipulation at ¶ 75.  Paragraph 76 of the Stipulation provides that, commencing November 1, 2002, the initial price of gas under this contract will be $0.75 per Dth.  This price will be adjusted annually based on the factors identified in ¶ 76.  Paragraph 76 also contains provisions concerning Staff audit and inspection of books and records, concerning the maximum price for the gas purchased under the contract (after the first year), and concerning prudence review under the GCA Rules of the prices paid under the contract after the first year (i.e., prices commencing November 1, 2003).  

36. The Stipulation (at ¶ 78) sets out the tariff filings and procedures which Rocky Mountain and KMI will follow in order to implement their respective LSSRSs.  The filings will coincide with Rocky Mountain’s and KMI’s next GCA filing on November 1, 2003.  

37. Based on the evidence presented at the hearing, on the Verified Applications and testimony filed by KMI and by Rocky Mountain,
 and on review of the Stipulation and its attachments (as modified during the hearing and reflected on Hearing Exhibit No. 1), the ALJ finds that the Stipulation is just, is reasonable, and is in the public interest.  The Intervenor-Signatories represent an array of persons affected by the rates, terms, and conditions of the tariffs appended to the Stipulation.  The Intervenor-Signatories have explained, to the ALJ’s satisfaction, their concerns about KMI’s and Rocky Mountain’s original proposals and how the Stipulation, including the accompanying tariff sheets, addresses those concerns.  The testimony more than adequately answered the questions posed and addressed the issues raised in Decision No. R03-0702-I.  

38. The Stipulation will be accepted without modification.  

39. The requested waivers of the GCA Rules are necessary and appropriate to implement the Stipulation and are limited in scope and duration to achieve that purpose.  If the waivers are not granted, the Stipulation, which has been found to be in the public interest, cannot be implemented.  At the hearing, the other Signatories recommended that the Commission grant the requested waivers.  No Intervenor objected to or opposed the granting of the waivers.  The requested waivers should be, and will be, granted because the waivers are in the public interest.  

40. The record contains no information from which a determination can be made that Rocky Mountain or KMI should refund any monies now being collected pursuant to the tariffs which accompanied Advice Letters No. 49 (Rocky Mountain) and No. 192 (KMI).  

41. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The Stipulation and Settlement Agreement (Hearing Exhibit No. 1) is accepted.  

2. The Stipulation and Settlement Agreement (Hearing Exhibit No. 1), a copy of which is attached hereto as Appendix A, is incorporated by reference into this Order as if fully set forth.  

3. The parties shall comply with all terms of the Stipulation and Settlement (Hearing Exhibit No. 1).  

4. Within 40 days of the effective date of this Order, Rocky Mountain Natural Gas Company shall file an advice letter which cites this Decision as authority to implement, on not less than one day’s notice, the rates, terms, and conditions contained in the tariff sheets attached to the Stipulation and Settlement Agreement (Hearing Exhibit No. 1) as Appendix E.  

5. Within 40 days of the effective date of this Order, Kinder Morgan, Inc., shall file an advice letter which cites this Decision as authority to implement, on not less than one day’s notice, tariffs containing rates, terms, and conditions which parallel those contained in the tariff sheets attached to the Stipulation and Settlement Agreement as Appendix E.  

6. As to Rocky Mountain Natural Gas Company and Kinder Morgan, Inc., the following Gas Cost Adjustment Rules, 4 Code of Colorado Regulations 723-8, are waived in their entirety through and including October 31, 2003, to the extent, and only as, necessary to implement the Stipulation and Settlement Agreement (Hearing Exhibit No. 1):  Rule Nos. 3.1; 3.6; 3.15; 3.19; 4.1; 4.2; 4.3; 4.5; 4.7.3; 4.7.5; 5.2; 6.1; and 9.  

7. Rocky Mountain Natural Gas Company is authorized to convey to an affiliate, strictly in accordance with the provisions of the Stipulation and Settlement Agreement (Hearing Exhibit No. 1) at page 29, ¶ 77, its right, title, and interest in the oil and gas leases in the Blue Gravel Field and the personal property Rocky Mountain Natural Gas Company received by assignment and sale from Jack J. Grynberg.  

8. Docket No. 02A-522 G is closed.  

9. Docket No. 02A-524G is closed.  

10. Docket No. 02I-620G is closed.  

11. Docket No. 02I-621G is closed.  

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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Director

G:\ORDER\522G.doc:srs









�  Rocky Mountain is a wholly-owned subsidiary of Kinder Morgan, Inc.  


�  The Cities of Aspen and Glenwood Springs; the Towns of Basalt, Cedaredge, Collbran, Eagle, Naturita, Nucla, Olathe, Paonia, and Telluride; and the Counties of Delta, Eagle, Montrose, Pitkin, and San Miguel.


�  Rocky Mountain and KMI are also referred to as “Applicant” or “Applicants.”  


�  On June 24, 2003, the Parties filed a Supplement to Appendix E to the Stipulation and, on July 9, 2003, revised pages to Appendix D to the Stipulation.  All of these pages are included in Hearing Exhibit No. 1.  


�  The 1975 agreement, as amended in 1977 and 1984, is referred to as the Gas Purchase Contract.  


�  Calculation of these amounts is shown in Rocky Mountain Verified Application in Docket No. 02A-522G at Schedule 3E.  


�  The Commission impliedly waived, as to Rocky Mountain, the GCA Rules to the extent, and only as, necessary to implement this request.  This Decision makes the implied waivers explicit.  


�  The first year of the rate mitigation plan is November 1, 2002, through October 31, 2003, and is now in effect.  See ¶ 25, supra.  


�  Appendix D to the Stipulation shows the calculation of the LSSRS.  


�  As requested by the Applications and as requested in the Stipulation, this Decision will authorize that transfer, so long as the transfer comports exactly with the provisions of the Stipulation.  


�  The Signatories incorporate by reference all testimony and exhibits (as well as the Applications, orders, and filings in this consolidated proceeding) into the Stipulation.  See Stipulation at 30, ¶ 81.  
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