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Richard L. Fanyo, Esq., Dufford & Brown, P.C., Denver, Colorado, for SuperShuttle International Denver, Inc.; and

Richard J. Bara, Esq., Denver, Colorado, for Golden West Commuter, LLC.

I. statement

1. The captioned application of Benjamin R. Sagenkahn, doing business as Peak Transit (Peak) and Hotels of Denver Mountain Carrier, Inc., doing business as Denver Mountain Express (DME) was filed with the Colorado Public Utilities Commission (Commission) on May 13, 2003.
  Public notice of the application was given on May 19, 2003, when a summary of the same was published in the Commission’s “Notice of Applications Filed.”

2. Timely interventions were filed in this proceeding by SuperShuttle International of Denver, Inc. (SuperShuttle), Metro Taxi, Inc. (Metro), and Golden West Commuter, LLC (Golden West).

3. By Order and Notice issued by the Commission on June 25, 2003, this matter was deemed complete as of that date and was set for hearing on July 22, 2003, in Denver, Colorado.  The hearing was subsequently continued to August 20 and 21, 2003.  See, Decision Nos. R03-0703-I and R03-0743-I.

4. The parties submitted a number of written motions prior to commencement of the hearing.  Motions In Limine submitted by Metro, SuperShuttle, and Golden West were granted, either in whole or in part.  See, Decision Nos. R03-0936-I, R03-0939-I, and R03-0940-I.  A motion to quash a subpoena directed to Mr. Reinhard Wolf filed by DME was denied.  See, Decision No. R03-0942-I.  Golden West’s motion to dismiss the application, along with DME’s request for an award of attorney fees incurred in responding to the same, were both denied.  See, Decision No. R03-0941-I.  Golden West’s motion to modify that decision was considered as a preliminary matter at the August 20, 2003, hearing and was denied.

5. At the assigned place and time the undersigned administrative law judge (ALJ) called the matter for hearing.  During the course of the hearing testimony was submitted on Peak’s behalf by its owner, Benjamin R. Sagenkahn, and on behalf of DME by Noel Culberson, its Chief Financial Officer, and Jason Greenstein, its President.  Exhibits 1 through 5, 7 through 9, and Appendix C of Exhibit 6 were identified, offered, and admitted into evidence.  The remainder of Exhibit 6, a copy of the application filed in this docket by Peak and DME, was admitted into evidence for the sole purpose of establishing that it had been filed with the Commission, not for the truth of any of the matters contained therein.

6. At the conclusion of Applicants’ case-in-chief Intervenors moved to dismiss the application, either in whole or in part, on the basis of Applicant’s alleged failure to comply with either Rule 3 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire (Common Carrier Rules), 4 Code of Colorado Regulations (CCR) 723-31-3, or Rule 50(g) of the Commission’s Rules of Practice and Procedure (Procedural Rules), 4 CCR 723-1-50(g).  The ALJ denied the motions to dismiss the application in its entirety, but granted the motions to dismiss the application, in part, as more fully described in this recommended decision.

7. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

8. By this application Peak seeks Commission approval for the transfer of its Certificate of Public Convenience and Necessity (CPCN) PUC No. 55275 to DME.  These parties have apparently executed a purchase and sale agreement dealing with the acquisition of CPCN PUC No. 55275 by DME. See Exhibit 6, Paragraph X.
 CPCN PUC No. 55275 authorizes the following common carrier services:

I.
Transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between all points within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

II.
Transportation of 

passengers and their baggage, in scheduled service, 

between the Colorado Springs Municipal Airport, Colorado Springs, Colorado, on the one hand, and Denver International Airport, Denver, Colorado, on the other hand, serving intermediate points within one mile of Interstate 25 only between the intersection of Interstate Highway 25 and Circle Drive, Colorado Springs, and the intersection of Interstate Highway 25 and Founders Parkway, Castle Rock.

RESTRICTIONS:

(A)
Item (I) is restricted against transportation service from points in Pueblo, El Paso, and Douglas Counties, State of Colorado to Cripple Creek, Colorado;

(B)
Item (II) is restricted to providing service only to those points listed on the carrier's approved time schedule on file with the Commission; and

(C)
Item (II) is restricted against scheduled service to or from the following intermediate points:  the Doubletree Hotel, 1775 E. Cheyenne Mountain Boulevard, Colorado Springs, Colorado; the Holiday Inn, 505 Popes Bluff Trail, Colorado Springs, Colorado; and the Homewoods Suites, 9136 Explorer Drive, Colorado Springs, Colorado.

Peak is based in Woodland Park, Colorado.  It has been providing service under CPCN PUC No. 55275 for five years.  Between 1998 and September 2001 it experienced regular growth in the transportation services it provided.  It operated up to 11 motor vehicles prior to 

September 11, 2001.  However, the economic recession subsequent to the terrorist events of that day resulted in a decline in Peak’s business that has continued to the present time.  Shortly after September 11, 2001, it reduced its fleet to eight vehicles.  It currently operates six vehicles and has had difficulty operating profitably.  Peak advertises its transportation services in various Yellow Page listings, including those encompassed by the Denver and Colorado Springs metropolitan areas.  It also maintains a website.

9. The 2002 Annual Report filed with the Commission by Peak indicates that it conducted 8,295 one-way trips transporting 13,553 passengers under CPCN PUC No. 55275 during that year.  See, Exhibit 3.  Mr. Sagenkahn testified that the transportation provided by Peak primarily involved service to, from, or between points in Colorado Springs or the immediately surrounding area.  He described service provided between Denver International Airport (DIA) and Colorado Springs, between Colorado Springs and points on the Western Slope (primarily Grand Junction), between Colorado Springs and Pueblo, between the Air Force Academy, the Colorado Springs Airport, and Colorado Springs, on the one hand, and Boulder, on the other hand, and from Colorado Springs to points in Douglas, Arapahoe, and Jefferson Counties located within the 50-mile radius described in Part I of CPCN PUC No. 55275.

10. Peak admitted that, for the period of June 1, 2002 through May 31, 2003, it had not provided any call-and-demand limousine service under Part I of CPCN PUC No. 55275 between those points in Jefferson, Denver, and Douglas counties located within the 50-mile radius described therein, on the one hand, and DIA, on the other hand.  See, Exhibits 1 and 2.  During this period, it provided one trip involving two passengers from DIA to Aurora, Colorado.  See, Peak Transit Daily Driver Log attached to Exhibit 2.  Mr. Sagenkahn acknowledged that this type of trip was extremely rare.  He did not know whether the Aurora destination was located in Arapahoe County.

11. In addition, Peak admitted that, for the six-month period prior to filing the application, its computerized scheduling program failed to document any call-and-demand limousine service provided under Part I of CPCN PUC No. 55275 that both originated and terminated at points in Douglas, Denver, Jefferson, or Arapahoe Counties located within the 50-mile radius described therein; or that either originated or terminated at DIA, on the one hand, and either originated or terminated at points in Denver, Jefferson, or Arapahoe Counties located within the subject 50-mile radius, on the other hand.  See, Decision No. R03-0936-I.  At the hearing, Peak failed to present any other evidence establishing any call-and-demand service it may have provided within these areas.
  Nor did it present any evidence of any call-and-demand service it may have provided from points in the South Denver Area to any other point it is authorized to serve under Part I of CPCN PUC No. 55275. 

12. In May of this year Peak was advised by its insurance carrier that its insurance premiums would be increasing to a level that it deemed unaffordable (to between $5,000 and $7,500 per vehicle).  As a result, it entered into negotiations for the sale of its assets to DME.  DME assumed temporary control of CPCN PUC No. 55275 on May 19, 2003, and has been providing service under that authority since that date.  See, Decision Nos. C03-596 and C03-524.

13. DME currently holds authority to provide Colorado intrastate transportation services under CPCN PUC Nos. 55519, 52940, 55363, and 50790.  See, Exhibit 4.
  It currently operates twenty 15-passenger vans.  The size of DME’s fleet varies throughout the year, generally expanding during the ski season and contracting during the summer months.  It maintains facilities in downtown Denver, in Frisco, Colorado, and it has a booth at DIA.  It employs seven individuals who take reservations for the transportation service it provides.  It also employs a General Manager, a Mountain Manager, two outside sales people, and an Operations Manager.  It markets its services through Yellow and White Page advertising, its own website, and a website maintained by DIA.

14. Mr. Culberson testified that DME is currently operating profitably, has a positive net worth, and has access to additional financial resources to fund ongoing operations.  DME’s financial statements generally confirm this testimony.  See, Appendix C of Exhibit 6.  They indicate that DME’s operations during the first quarter of 2003 were profitable and that its assets exceeded its liabilities as of December 31, 2002.  Mr. Culberson also testified that DME attempts to conduct its operations in full compliance with the Commission’s applicable regulations.  Any deficiencies cited by the Commission’s Staff in a recent audit of those operations have been or are in the process of being corrected.  

15. Mr. Culberson testified that DME has conducted temporary operations under CPCN PUC No. 55275 to the fullest extent possible since being granted permission by the Commission to do so.  Operations between points in the South Denver Area or between the South Denver Area, on the one hand, and DIA, on the other hand, are conducted a number of times each day.  Mr. Culberson estimated that hundreds of trips between DIA and the South Denver Area have been performed under such temporary authorization.

16. Portions of the authority held by DME under CPCN PUC Nos. 52940 and/or 55363 overlap and/or duplicate the authority described in Part I of CPCN PUC No. 55275.  Specifically, Part II of CPCN PUC No. 52940 authorizes call-and-demand limousine service between DIA, on the one hand, and, on the other hand, a specifically described area located in Denver and Arapahoe Counties commonly referred to as the “Denver Tech Center Area.”  In addition, CPCN PUC No. 55363 authorizes call-and-demand limousine service between DIA, on the one hand, and points in Douglas County, on the other hand, except for a specifically described portion of Douglas County.  DME does not object to the elimination of such overlapping/duplicating operating rights as a condition to the Commission’s approval of the transfer sought by this application.

17. Metro, SuperShuttle, and Golden West operate as passenger carriers providing either taxi, call-and-demand limousine, charter, or scheduled services to, from, or between various points within the State of Colorado.  As pertinent to this application, all three carriers are authorized to provide transportation services between various points in the South Denver Area; between various points in the South Denver Area, on the one hand, and DIA, on the other hand; or from various points in the South Denver Area to other points within the State of Colorado.  See, Exhibit Nos. 7, 8, and 9.

III. discussion
18. Rule 3 of the Common Carrier Rules, 4 CCR 723-31-3, sets forth the standards that apply to this transfer application.  Under that rule, Applicants bear the burden of establishing that:

DME will engage in bona fide common carrier operations under CPCN PUC No. 55275; 


Peak has been engaged in, and now is engaged in, bona fide common carrier operations under CPCN PUC No. 55275; and further, that neither CPCN PUC No. 55275 nor any part thereof has been abandoned or allowed to become dormant;

all rights held under CPCN PUC No. 55275 are sought to be transferred or that a split of CPCN PUC No. 55275 is in the public interest; and

the transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  

In addition, the Commission has required that the operational and financial fitness of the transferee be established; i.e., that DME has the financial and operational ability to provide service under CPCN PUC No. 55275 as well as the willingness and ability to comply with Commission rules and regulations.

19. The evidence establishes that Peak seeks to transfer all operating rights contained in CPCN PUC No. 55275 to DME and, further, that DME will engage in bona fide common carrier operations under CPCN PUC No. 55275 if the transfer is approved.  These criteria were never seriously challenged by Intervenors.  The evidence also establishes that DME is fit, financially and otherwise, to conduct operations under CPCN PUC No. 55275. 

20. By their motions to dismiss, Intervenors contend that Applicants have failed to establish that no portion of CPCN PUC No. 55275 has been allowed to become dormant.  Specifically, they contend that Part I of CPCN PUC No. 55275 is dormant to the extent it authorizes call-and-demand limousine service:  (a) between points located within the South Denver Area; (b) between points in the South Denver Area, on the one hand, and DIA, on the other hand; and (c) from points in the South Denver Area to any other point encompassed by Part I of CPCN PUC No. 55275.  They also contend that the application is defective as a result of Applicants’ failure to comply in all particulars with Rule 50(g) of the Commission’s Procedural Rules, 4 CCR 723-1-50(g), and should, therefore, be dismissed in its entirety.  

21. Intervenors’ requests to dismiss the application in its entirety will be denied.  It is noted that the Commission deemed this application complete on June 25, 2003.  The deeming process contemplates a prior Commission review of applications to confirm their compliance with applicable Procedural Rules.  Applications that do not so comply may be rejected.  See, 4 CCR 723-1-50(o) and (p).  By deeming the instant application complete, the Commission effectively determined that it was in compliance with 4 CCR 723-1-50(g).  In addition, Intervenors’ failure to raise this argument at an earlier stage of this proceeding (i.e., at a time when any filing deficiencies could reasonably have been corrected) constitutes a waiver of their right to do so now.

22. Intervenors’ requests to dismiss the application, in part, on dormancy grounds will be granted.  The ALJ agrees with Intervenors that the evidence fails to establish active operations within that portion of Part I of CPCN PUC No. 55275 that authorizes call-and-demand limousine service between points located within the South Denver Area; between points in the South Denver Area, on the one hand, and DIA, on the other hand; and from points in the South Denver Area to any other point encompassed by Part I of CPCN PUC No. 55275.
   

23. Rule 3 of the Common Carrier Rules clearly obligates Applicants to bear the burden of proving that neither CPCN PUC No. 55275 nor any portion thereof has been allowed to become dormant.  Dormancy has been defined by the Commission as a “flexible concept” involving the termination of services, the reactivation of which will result in damages either to the public interest or to intervening and protesting carriers who conducted operations during the interruption of said services. See, In the Matter of the Application of Boulder Airporter, Decision No. C96-1227.  Temporary authority operations conducted by the transferee do not establish active operations by the transferor.  See, In the Matter of the Application of Lady Bug Tours, Decision No. R01-283 (operations must be judged at the time of filing the application and prior to any temporary transfer).

24.  The Commission has previously held that transfer applicants must establish service to a representative number of points encompassed by the authority sought to be transferred and that a failure to do so establishes that the operating rights are dormant.  It has determined, therefore, that portions of broad call-and-demand authorities can be found dormant and non-transferable without violating the prohibition against fragmenting authorities described in De Lue v. PUC, 454 P.2d 939 (Colo. 1969).  For example, in the Boulder Airporter case cited above, all trips under the call-and-demand limousine authority sought to be transferred involved service to or from DIA even though the certificate authorized service to all points in a four-county area.  The Commission found, therefore, that only call-and-demand limousine service between DIA and points in those four counties was not dormant and transferable.  See also, In the Matter of the Application of Ramblin’ Express, Inc., Decision No. R02-216 (only portions of call-and-demand authority involving service that either originated or terminated as the Broadmoor Hotel or the Colorado Springs Airport were actively operated and, therefore, transferable notwithstanding the fact that the certificate authorized service to or from all points in Colorado Springs).

25. In responding to SuperShuttle’s discovery requests, Peak has admitted that it provided no call-and-demand limousine service under Part I of CPCN PUC No. 55275 between those points in Jefferson, Denver, and Douglas counties located within the 50-mile radius described therein, on the one hand, and DIA, on the other hand for the period of June 1, 2002 through May 31, 2003.  In addition, it has admitted in response to Metro’s discovery that, for the six-month period prior to filing this application, its computerized scheduling program failed to document any call-and-demand limousine services provided under Part I of CPCN PUC No. 55275 that both originated and terminated in the South Denver Area; or that either originated or terminated at DIA, on the one hand, and either originated or terminated at points in Denver, Jefferson, or Arapahoe Counties located within the 50-mile radius described therein, on the other hand.  Under Rule 36 of the Colorado Rules of Civil Procedure, these admitted matters are “conclusively established.”

26. During the period encompassed by the SuperShuttle discovery requests, Peak provided evidence of only one trip involving two passengers from DIA to Aurora, Colorado.  Since Mr. Sagenkahn was uncertain as to whether the Aurora destination was located in Arapahoe County, it cannot be determined whether this service was provided within the area encompassed by the motions to dismiss.  Even if it were, this one trip, conducted over one year ago, does not constitute “substantial” service under the standards enunciated by the Commission for determining active operations.  This is especially so when the lack of activity within the area encompassed by the motions to dismiss is compared to the level of service provided by Peak within other portions of CPCN PUC No. 55275.  See, Exhibit 3 and Boulder Airporter, supra (a finding of insubstantial service can be determined by a comparison to the carrier’s overall operations).

27. Peak submitted no additional evidence that it performed any service within the area encompassed by the motions to dismiss.  It has, therefore, failed to establish active operations within such area.  As a result, this portion of Part I of CPCN PUC No. 55275 is dormant.

28. Applicants contend that the area encompassed by the motions to dismiss is not dormant since Peak held itself out as ready, willing, and able to provide service within this area if and when requested to do so by members of the traveling public.  However, the Commission has previously given minimal weight to such an argument in the absence of evidence of some operations within the subject area.  See, Boulder Airporter, supra (holding oneself out as ready, willing, and able to provide transportation service is but a “slender reed” in dormancy analysis and is not a “substitute for performance”).

29. In transfer cases of this type, the Commission has held that it is consistent with the public interest to require cancellation of dormant portions of a certificate as a condition to approving the transfer of non-dormant portions.  See, Boulder Airporter, Ramblin’ Express, and Lady Bug Tours, supra.  It has recognized that imposing such a condition is not the legal equivalent of a revocation and, therefore, the procedural due process requirements applicable to revocations do not apply.  See, Boulder Airporter, supra.  Consistent with that policy, approval of the transfer of the non-dormant portions of CPCN PUC No. 55275 from Peak to DME will be conditioned upon the cancellation of those portions of CPCN PUC No. 55275 found to be dormant.

30. Transfer of the non-dormant portions of CPCN PUC No. 55275 to DME will not result in any overlap or duplication between the authority so transferred and the operating rights currently held by DME in CPCN PUC Nos. 52940 or 55363 and, therefore, will not require the cancellation of any portion of such operating rights under 4 CCR 723-31-3.5.4.  However, modification of the findings or conclusions set forth herein concerning those portions of CPCN PUC No. 55275 found to be non-dormant and, therefore, capable of being transferred to DME, may require the Commission to revisit this issue.

IV. conclusions

31. Part I of CPCN PUC No. 55275 is dormant to the extent it authorizes the transportation of passengers and their baggage, in call-and-demand limousine service:  (a) between points located within the South Denver Area; (b) between points in the South Denver Area, on the one hand, and DIA, on the other hand; and (c) from points in the South Denver Area to any other point encompassed by Part I of CPCN PUC No. 55275.

32. The dormant authority described above is not subject to being transferred to DME.

33. Transfer of the non-dormant portions of CPCN PUC No. 55275 to DME will be conditioned on cancellation of the dormant authority described above.

34. DME is fit, financially and otherwise, to conduct operations under the non-dormant portions of CPCN PUC No. 55275. 

V. order

A. The Commission Orders That:

1. Docket No. 03A-199CP-Transfer, being an application of Benjamin R. Sagenkahn, doing business as Peak Transit, and Hotels of Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, is dismissed, in part, and granted, in part, consistent with the provisions of this Recommended Decision.

2. Benjamin R. Sagenkahn, doing business as Peak Transit, is authorized to transfer the following described portions of Certificate of Public Convenience and Necessity PUC No. 55275 to Hotels of Denver Mountain Carrier, Inc., doing business as Denver Mountain Express:

I.
Transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between all points within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

II.
Transportation of 

passengers and their baggage, in scheduled service, 

between the Colorado Springs Municipal Airport, Colorado Springs, Colorado, on the one hand, and Denver International Airport, Denver, Colorado, on the other hand, serving intermediate points within one mile of Interstate 25 only between the intersection of Interstate Highway 25 and Circle Drive, Colorado Springs, and the intersection of Interstate Highway 25 and Founders Parkway, Castle Rock.

RESTRICTIONS:

(A)
Item (I) is restricted against transportation service from points in Pueblo, El Paso, and Douglas Counties, State of Colorado to Cripple Creek, Colorado;

(B)
Item (I) is restricted against providing transportation service: (a) between those points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado; (b) between those points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, on the one hand, and Denver International Airport, on the other hand; and (c) from points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, to any other point encompassed by Item I;
(C)
Item (II) is restricted to providing service only to those points listed on the carrier's approved time schedule on file with the Commission; and

(D)
Item (II) is restricted against scheduled service to or from the following intermediate points:  the Doubletree Hotel, 1775 E. Cheyenne Mountain Boulevard, Colorado Springs, Colorado; the Holiday Inn, 505 Popes Bluff Trail, Colorado Springs, Colorado; and the Homewoods Suites, 9136 Explorer Drive, Colorado Springs, Colorado.
3. The authority granted in Ordering Paragraph Nos. 1 and 2 above is conditioned upon the cancellation of the dormant portions of Certificate of Public Convenience and Necessity PUC No. 55275; namely, those portions of Part I of Certificate of Public Convenience and Necessity PUC No. 55275 that authorize the transportation of passengers and their baggage, in call-and-demand limousine service:  (a) between those points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado; (b) between those points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, on the one hand, and Denver International Airport, on the other hand; and (c) from those points in Denver, Arapahoe, Douglas, and Jefferson Counties, State of Colorado, located within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67, Woodland Park, Colorado, to any other point encompassed by Part I of Certificate of Public Convenience and Necessity PUC No. 55275.

4. The right of the Transferee to operate under this Order shall depend on its compliance with all present and future laws and Commission rules and regulations, and the prior filing by Transferor of delinquent reports, if any, covering operations under the permit up to the time of transfer.

5. Transferee shall cause certificates of insurance to be filed with the Commission as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the first of January to the date of this Order and any other required reports.  Applicants shall file an acceptance of transfer signed by both the Transferor and Transferee.  Operations may not begin until these requirements have been met.

6. If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then ordering paragraphs 1 and 2 above, which grants authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge

 (S E A L)
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Bruce N. Smith
Director
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� Peak and DME may be collectively referred to herein as “Applicants”.


� Metro, SuperShuttle and Golden West may be collectively referred to herein as “Intervenors”.


� Neither the purchase and sale agreement nor CPCN PUC No. 55275 were offered into evidence by Applicants.


� The area encompassed by those portions of Douglas, Denver, Jefferson, and Arapahoe Counties located within the 50-mile radius described in Part I of CPCN PUC No. 55275 will be referred to herein as the “South Denver Area.”  


� At the time of the hearing, DME had yet to complete all the compliance filings required by Decision No. R03-0623 in Docket No. 03A-055CP-Transfer, the decision authorizing the transfer of CPCN PUC Nos. 52940, 55363, and 50790 from Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf), to it.  Therefore, the copies of these CPCNs included within Exhibit 4 are either in the name of Wolf or the entities who owned them prior to their acquisition by Wolf.  Shortly after the hearing, DME finalized the compliance requirements and CPCN PUC Nos. 52940, 55363, and 50790 are in the process of being re-issued in its name.   


� These portions of Part I of CPCN PUC No. 55275 may hereinafter be referred to as “the area encompassed by the motions to dismiss.”
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