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I. statement

1. On August 13, 2003, Golden West Commuter, LLC (Golden West), filed a Motion In Limine With Respect to Transferor, Benjamin K. Sagenkahn, doing business as Peak Transit (Motion), in the captioned proceeding pursuant to Rule 77 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-77.

2. Response time to the Motion was shortened to August 18, 2003.  See, Decision No. R03-0917-I.  No party filed a response on or before that date.  

3. The Motion requests that the Transferor, Benjamin R. Sagenkahn, doing business as Peak Transit (Peak), be precluded from introducing any evidence contrary to certain admissions made by Peak in the responses it provided to Golden West’s discovery requests.  Golden West’s discovery requests and Peak’s responses are attached to the Motion.  Also attached to the Motion is a copy of correspondence dated July 30, 2003, to Peak from Golden West’s counsel.  The specific evidentiary limitations requested by Golden West are set forth in Paragraph VII of the Motion.

4. Golden West’s Motion will be granted, in part.  A review of the subject discovery and the responses thereto indicate that Peak has unqualifiedly admitted Golden West Request for Admission No. 3.  Under Rule 36(b) of the Colorado Rules of Civil Procedure, the matter so admitted is conclusively established.

5. The remainder of the evidentiary limitations requested by Golden West are not specifically encompassed by its Requests for Admission and Peak has denied the remaining Requests for Admission that could arguably encompass the requested evidentiary limitations.  Instead, they are contained in counsel’s July 30, 2003, correspondence and are based, at least in part, on oral admissions allegedly made by Peak to Golden West’s counsel.  Peak has apparently never responded to this correspondence.  Nonetheless, the undersigned is unwilling to conclude that Peak has made a fully informed admission under these circumstances.  Therefore, the remainder of the Motion will be denied.    

II. order

A. It Is Ordered That:

1. The Motion In Limine filed in the captioned proceeding by Golden West Commuter, LLC, is granted, in part.

2. Transferor, Benjamin R. Sagenkahn, doing business as Peak Transit, will be precluded from introducing the following evidence at the hearing of this matter:

a.
That in the six months prior to filing this application for transfer it kept any vehicles in the Golden West base territory (as defined in Definition No. 9 of Golden West’s First Set of Discovery directed to Benjamin R. Sagenkahn, doing business as Peak Transit, dated June 20, 2003) to provide service under the authority sought to be transferred in this proceeding. 

3. This Order shall be effective immediately.
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