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I. statement

1. On August 13, 2003, SuperShuttle International Denver, Inc. (SuperShuttle), filed a Motion In Limine (Motion), in the captioned proceeding pursuant to Rule 77 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-77.

2. Response time to the Motion was shortened to August 18, 2003.  See, Decision No. R03-0917-I.  No party filed a response on or before that date.  However, on August 19, 2003, Transferee, Denver Mountain Carrier, Inc., doing business as Denver Mountain Express (DME), filed a Motion to File Out of Time its Response to the Motion (Motion to File Out of Time).  DME also filed its Response to the Motion and Supplement to its Rule 71(b) Certification (DME Supplement) on that date.

3. The Motion to File Out of Time describes the events that precluded DME from filing a timely response to the Motion.  It establishes good cause for the late filing and, therefore, will be granted.   

4. The Motion requests that both the Transferor, Benjamin R. Sagenkahn, doing business as Peak Transit (Peak), and DME, be precluded from introducing certain evidence at the hearing of this matter due to their alleged failure to comply with Commission rules relating to the filing of witness and exhibit lists.  See, 4 CCR 723-1-71(b)(4) and (6).  The specific evidentiary limitations requested by SuperShuttle are set forth in paragraphs 6 through 12 of the Motion.  They encompass the categories of potential witnesses and/or exhibits set forth in Section II, Paragraphs 7 through 12, and Section III, Paragraphs 9, 16, 17, and 22 of the Joint Rule 71(b) Certification, Witness List and Exhibits filed by Peak and DME on July 7, 2003 (Peak/DME List).

5. As correctly pointed out by SuperShuttle, the purpose of the Commission’s advance witness/exhibit list filing requirements is to give all parties fair notice of the evidence to be presented by other parties prior to hearing.  The subject Commission rules logically require applicants to file and serve their witness/exhibit lists first in order to give intervenors an opportunity to investigate an applicant’s evidence in order to identify responsive rebuttal evidence that can then be included in their subsequently filed witness/exhibit lists.  This purpose is subverted when parties fail to adequately identify witnesses or exhibits and/or fail to supply copies of exhibits that are not readily available from another source within a reasonable time prior to hearing.

6. A review of the Peak/DME List reveals that it fails to comply with Commission rules concerning the advance filing of witness/exhibit lists.  Specifically, the “yet to be identified” categories of witnesses encompassed by Section II, Paragraphs 7-12 fail to provide intervenors with sufficient information to prepare responsive evidence to whatever evidence may be submitted by such unidentified witnesses.  The Rule 71(b) (4) requirement for filing a “list of witnesses” contemplates providing the identity of specific witnesses an applicant intends to call at hearing, not a “catch-all” category of unnamed, unidentified potential witnesses.

7. The DME Supplement identifies Larry Alge and Raul de la Riva as the Peak employees identified by Section II, Paragraph 11 of the Peak/DME List.  However, such identification, provided only one day prior to the commencement of the hearing, comes too late to provide Intervenors with a meaningful opportunity to conduct discovery concerning the testimony these witnesses might provide or to otherwise prepare rebuttal evidence in response to such testimony. 

8. The Rule 71(b)(4) requirement for supplying “copies of exhibits” contemplates providing copies of specific exhibits possessed by an applicant that it intends to use at hearing, not a “catch-all” listing of potential categories of exhibits.  The categories of exhibits encompassed by Section III, Paragraphs 16, 17, and 22 of the Peak/DME List so qualify and fail to provide intervenors with sufficient information to prepare responsive rebuttal evidence.  No copies of these exhibits were attached to the Peak/DME List as required by Rule 71(b)(4) and, contrary to the statement set forth in Section IV of the Peak/DME List, neither are these potential documents “…filed with the application or otherwise on file with the [Commission]….”

9. The DME Supplement includes reference to a passenger list and a “Manifest log” that were purportedly identified by Section III, Paragraph 17 of the Peak/DME List.  The DME Supplement contains an unidentified document listing individuals who purportedly “…utilized service provided by Denver Mountain Express to an area in which they are operating on temporary authority.”  Presumably, this constitutes the “passenger list” referred to in the DME Supplement.  No document that could reasonably be construed to be a “Manifest log” was attached to the DME Supplement.  Again, this material, identified and/or supplied only one day prior to the commencement of the hearing, comes too late to provide Intervenors with a meaningful opportunity to conduct discovery concerning the evidence contained within these documents or to otherwise prepare rebuttal evidence in response to such evidence.   

10. Section III, Paragraph 9 of the Peak/DME List refers to “[A]ll discovery, responses to discovery, and evidence and documents obtained through discovery.”  However, it appears that neither Peak not DME propounded discovery in this matter to any other party.  To the extent this reference is to discovery propounded by intervenors to Peak or DME, there is no indication that all intervenors were provided copies of such discovery or the Peak/DME responses.
    

order

A. It Is Ordered That:

1. The Motion In Limine filed in the captioned proceeding by SuperShuttle International Denver, Inc., is granted.

2. Transferor, Benjamin K. Sagenkahn, doing business as Peak Transit, and the Transferee, Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, will be precluded from introducing the following evidence at the hearing of this matter:

a.
Testimony from any witnesses included within Section II, Paragraphs 7 through 12 of the Joint Rule 71(b) Certification, Witness List and Exhibits filed by Benjamin K. Sagenkahn, doing business as Peak Transit, and Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, on July 7, 2003, and the witnesses included within Paragraph 6.a. of the Response to the Motion and Supplement to its Rule 71(b) Certification filed by Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, on August 19, 2003.  

b.
Any exhibits included within Section III, Paragraphs 9, 16, 17, and 22 of the Joint Rule 71(b) Certification, Witness List and Exhibits filed by Benjamin R. Sagenkahn, doing business as Peak Transit, and Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, on July 7, 2003, and the exhibits included within Paragraph 6.b. of the Response to the Motion and Supplement to its Rule 71(b) Certification filed by Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, on August 19, 2003.

3. The Motion to File Out of Time its Response to the SuperShuttle International Denver, Inc., Motion In Limine, filed by Denver Mountain Carrier, Inc., doing business as Denver Mountain Express, on August 19, 2003, is granted. 

4. This Order shall be effective immediately.
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Bruce N. Smith
Director

G:\ORDER\199CP1.doc:srs









�The Certificates of Service attached to Peak’s responses to the Metro Taxi, Inc., and Golden West Commuter, LLC discovery indicates that such responses were mailed to only the counsel for each party.  The undersigned concedes that the requirement for providing copies of potential exhibits that are outside an applicant’s control (such as, for example, documents produced by other parties in discovery) within the time limits provided by Rule 71(b)(4) is problematical.  Even so, no documents covered by this category were attached to the DME Supplement.  
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