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I. statement

1. On March 5, 2003, Darrel G. Segers, doing business as Star Taxi (Applicant) filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

On March 24, 2003, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service, 

between all points within Mesa County, State of Colorado, and between said points, on the one hand, and all points within a 300-mile radius of Walker Field in Grand Junction, Colorado, on the other hand.

2. Interventions were filed by Delta Transit Company (Delta Transit), Western Express Taxi (Western Express), San Miguel Mountain Ventures, LLC, doing business as Telluride Express (Telluride Express), Agnes T. Weir, doing business as Care Cars (Care Cars), Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi), Alpine Taxi/Limo, Inc. (Alpine Taxi), and Gisdho Shuttle, Inc., doing business as American Spirit Shuttle (American Spirit).

3. The Commission scheduled this hearing for May 28, 2003 in Grand Junction, Colorado.

4. By interim order, the hearing was vacated and rescheduled for July 15 and 16, 2003 in Grand Junction, Colorado.

5. Several motions of Applicant to restrictively amend the application were granted.  These restrictive amendments resulted in the withdrawal of Intervenors Delta Transit and Western Express.

6. The hearing commenced as scheduled on July 15, 2003.  Testimony was received from eight witnesses and Exhibit Nos. 1 through 5 were marked for identification and admitted into evidence.

7. As a preliminary matter, Applicant moved to further restrictively amend the application relating to the seating capacity of vehicles and the geographic scope of the application.  The restrictive amendment was orally granted.  As a result of the acceptance of the restrictive amendment, American Spirit, Alpine Taxi, and Telluride Express withdrew their interventions.

8. At the conclusion of Applicant’s case, Sunshine Taxi moved to dismiss the application for the reason that Applicant failed to present a prima facie case.  Care Cars joined in the motion.  The Motion to Dismiss for the Failure of Applicant to Present a Prima Facie Case was orally granted and the case was dismissed.

9. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding together with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

10. Applicant presented seven public witnesses who testified in support of the application.  Applicant did not testify nor did any other operating witness.  Applicant also did not introduce any exhibits.

11. The seven public witnesses who testified on behalf of Applicant are presently or were employed by various bars, serving alcoholic beverages, located in the Grand Junction area.  All of Applicant’s witnesses testified in support of the application.  The witnesses testified that during the course of employment at the various bars in Grand Junction, they became familiar with the transportation services offered by Applicant know as Designated Drivers and also by Intervenor Sunshine Taxi who is authorized by this Commission to provide taxi service in the Grand Junction area.

12. The witnesses testified that as part of their employment at the various bars, they are frequently requested by bar patrons to call for taxi service from the bars, particularly at closing time.  All of the witnesses testified that the service provided by Applicant is very good, reliable, and prompt.  Witnesses have used Applicant to offer transportation for their patrons and also personally.

13. The witnesses emphasize that Applicant virtually always arrives within the time promised to provide the services.  All of the witnesses were concerned about their patrons driving home safely.

14. The witnesses were critical of the taxi service provided by Sunshine Taxi.  The witnesses testified that Sunshine Taxi usually does not respond to a call for service within a timely fashion.  The witnesses described situations where Sunshine Taxi was called to provide service and the witnesses’ patrons had to wait up to two hours for a taxicab to arrive.  Witnesses stated that some of their patrons became tired of waiting and therefore left the bar.

15. All of Applicant’s support witnesses testified that in their opinion, the Grand Junction area needs an additional taxi service.  Most all of the need focused on a narrow segment of the taxi market, namely the transportation to or from the various bars, taverns, and lounges located in the Grand Junction area.  Virtually none of the witnesses expressed any need for transportation by taxicab for other trips such as medical appointments, airport transportation, trips to stores, or for other reasons.

16. Sunshine Taxi called one adverse witness, Leslie Cardin.  Ms. Cardin testified that within the last six months, she volunteered her services to Applicant, who ran a service termed “Designated Drivers”.  As a driver, she drove her own personal vehicle.  She stated that Applicant had other voluntary drivers who would use their cars to provide transportation service to various patrons of bars in the Grand Junction area.  She stated that she initially wanted to start a similar service, however, she agreed to provide her services for Applicant.

17. Ms. Cardin testified that there was no fee for the service.  The drivers only accepted “tips” for the service.  She stated that her tips were anywhere from zero to fifty cents to twenty dollars.  The witness stated that she had received calls from Applicant to provide the service at various areas in Grand Junction.  Some of her tip money was given to Terry Segers, Applicant’s spouse, who answered the telephone from clients and referred calls for service to Ms. Cardin and other voluntary drivers.  She testified that she and other voluntary drivers were required to maintain monthly trip sheets (see Exhibit No. 4) which were shown to Applicant.  She also stated that each voluntary driver was required to sign a voluntary driver agreement as indicated in Exhibit No. 5.

III. discussion

18. Applicant bears the burden of proof.  Rule 82 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1; Lockwood v. Travelers Ins. Co., 179 Colo. 103, 498 P.2d 947 (1972) at 950.  Applicant must by substantial and competent evidence establish the legal basis for an award of the certificate of public convenience and necessity as a common carrier.

19. The evidence of record establishes that Applicant has failed to establish a prima facie case.  Therefore Sunshine Taxi’s Motion to Dismiss must be granted.

20. In viewing Applicant’s evidence most favorable to Applicant for the purposes of the Motion to Dismiss for the Failure of Applicant to Establish a Prima Facie Case, it is found that the record contains nothing to establish the details of the operations proposed by Applicant.  There is no evidence of record to establish the type of service, hours of operation, number of vehicles, age of vehicles, provisions for communications and dispatch.  In addition, there is no evidence of record to establish overall fitness of the Applicant, no financial statements, provisions for insurance, number of drivers, or any other details concerning the operations of Applicant’s proposed service.  Without this evidence of record, the Commission cannot award a certificate for common carriage and therefore the motion of Sunshine Taxi to dismiss for the failure of Applicant to establish a prima facie case must be granted.

21. Since the Motion to Dismiss is based upon the above grounds alone, it is unnecessary to address whether Applicant has established a prima facie case of public need and other elements necessary to establish a case for common carriage.

22. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The motion of Intervenor Tazco, Inc., doing business as Sunshine Taxi to dismiss the application for the failure of Applicant to establish a prima facie case is granted.

2. Docket No. 03A-108CP is dismissed without prejudice.

3. Docket No. 03A-108CP is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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