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I. statement, findings, and conclusions

1. T3 Communications, LLC (T3) filed the captioned application with the Colorado Public Utilities Commission (Commission) on March 17, 2003.  Public notice of the same was posted on the Commission’s web site on March 24, 2003.

2. On April 23, 2003, the Commission deemed the application complete as of April 29, 2003, and referred the matter to the undersigned administrative law judge (ALJ).

3. The Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) filed timely interventions in this matter.  However, Staff withdrew its intervention on June 10, 2003.

4. A pre-hearing conference was held on May 28, 2003, at which time the parties presented an agreed procedural schedule and procedures governing this case.  The procedural schedule and procedures were adopted and the matter was set for hearing on August 11 and 12, 2003.  See, Decision No. R03-0585-I.  The procedural schedule was subsequently modified for the purpose of extending the deadline for filing the OCC’s answer testimony and exhibits.  See, Decision No. R03-0716-I.

5. On July 10, 2003, T3 filed the direct testimony and exhibits of Mr. George Coon, its Vice President of Regulatory Affairs.  On that same date, the OCC filed a Motion to Approve Stipulation and Settlement Agreement in Resolution of Application Proceeding and Request for Waiver of Response Time (Motion).  The Motion indicated that the parties had reached an agreement settling all disputed issues in this case.  The terms of the settlement are described in a Stipulation and Settlement Agreement (Stipulation), a copy of which is attached to and made a part of this decision.

6. On July 18, 2003, the ALJ granted that portion of the Motion requesting a waiver of the response time thereto.  The remainder of the relief requested by the Motion was held in abeyance pending the receipt of testimony from the parties in support of the Stipulation at a hearing to be held on July 23, 2003.  See, Decision No. R03-0789-I.  That hearing was subsequently re-scheduled to August 1, 2003.  See, Decision No. R03-0807-I.

7. A hearing on the Stipulation was held as scheduled.  The OCC appeared through its counsel.  Mr. Coon and Ms. Kristin McDonald, T3’s President, entered their appearances on behalf of T3.  The OCC presented testimony in support of the Stipulation from Ms. Pat Parker, an OCC Rate/Financial Analyst.  Mr. Coon and Ms. McDonald testified in support of the Stipulation on behalf of T3.  Exhibits 1 through 6 were marked, offered, and admitted into evidence. 

8. By this application, T3 seeks a Commission Order granting it a Certificate of Public Convenience of Necessity (CPCN) to provide local exchange telecommunications services and a Letter of Registration to provide emerging competitive telecommunications services throughout the State of Colorado.  

9. Rule 4 of the Commission’s Rules Regulating the Authority to Offer Local Exchange Telecommunications Services, Emerging Competitive Telecommunications Services, to Discontinue or Curtail any Service, to Execute a Transfer, and Registration as a Toll Reseller, 4 Code of Colorado Regulations 723-25-4, sets forth the information required in applications for a CPCN to provide local exchange telecommunications services and for a Letter of Registration to provide emerging competitive telecommunications services.  Section 1.10.a. of Rule 4 provides that by signing such an application the applicant certifies that it has the requisite “managerial qualifications, technical competence and financial resources to provide the local exchange telecommunications services for which it is applying.”

10. The OCC’s review of the T3 application, as well as T3’s responses to OCC’s discovery, raised concerns as to T3’s certification of its financial ability to provide the proposed telecommunications services as required by the rule cited above.  For example, while T3’s three principals, Mr. Coon, Ms. McDonald, and Mr. David Baker, have indicated a general willingness to fund T3’s operations with their personal assets (estimated to be in excess of $1 million) they have not made a formal commitment to do so.  Therefore, T3, as a newly formed Colorado limited liability company, has yet to be capitalized.  Accordingly, it has no prior credit history and has no current financial statements, audited or otherwise.

11. There appears to be no concern relating to T3’s certification of its managerial qualifications and technical competence to provide the subject telecommunications services.  Both Mr. Coon and Ms. McDonald have prior experience in the telecommunications industry.  Ms. McDonald is the founder and President of T2 Communications, Inc. (T2), an agent for telecommunications providers, a consultant to telecommunications customers, and a wholesale provider of non-regulated telecommunications services.  T3 intends to utilize T2 and Ms. McDonald’s expertise in marketing its services.  Mr. Coon has expertise in designing telecommunications networks and in providing competitive local exchange telecommunications services.  See, Exhibit 6.  Initially, T3 intends to “resell” telecommunications services to its customers.  Therefore, it does not anticipate the need to invest in extensive telecommunications facilities of its own, at least in the short term.

The Stipulation recognizes that the public policy of the State of Colorado is to promote a competitive telecommunications marketplace. See, §§ 40-15-101 and 40-15-501, C.R.S.  It attempts to balance that policy against the OCC’s concerns relating to T3’s financial viability by providing some protection to T3’s potential customers and to the Commission in the event of a business failure by T3.  Using newly promulgated § 40-15-503.5, C.R.S., as a guide, the Stipulation requires that T3 provide financial assurance (via a bond or letter of credit) in varying amounts for a two-year period subsequent to initiating service under its CPCN and/or 

Letter of Registration.
  The amount of the financial assurance ranges from $25,000 on the low end to $75,000 on the high end depending on the number of revenue-producing single lines (or their equivalent) served by T3.  The financial assurance will be structured to satisfy at least a portion of the claims for customer pre-payments or deposits, unpaid statutory funds, and/or “transition costs” that may result from a business failure by T3.
  Payments from the financial assurance posted by T3 will be made only upon Commission approval and pursuant to a Commission Order.

12. In addition to the financial assurance obligations, the Stipulation imposes certain reporting requirements on T3 designed to provide some advance notice to the Commission and the OCC of circumstances that would impair T3’s ability to continue providing service to its customers.  These include the obligation to provide notice of the termination/disconnection of goods or services necessary to provide basic local service to T3’s customers and the necessity of securing prior Commission approval of any sale, assignment, or transfer of T3’s CPCN or other assets.  See, Section II, paragraphs 4 and 6 of the Stipulation.

13. Having reviewed the Stipulation and the testimony and exhibits submitted in this matter, it is found and concluded that the Stipulation is in the public interest and should be accepted and approved.  While there is currently no requirement that an applicant seeking a CPCN to provide local exchange telecommunications services and/or a Letter of Registration to provide emerging competitive telecommunications services make a specific showing of its financial ability to render the service so authorized, recently enacted § 40-15-503.5, C.R.S., evidences an intent on the part of Colorado legislators that such applicants (or providers) post some financial security in appropriate circumstances.  Application of the criteria set forth in that statute to the situation at hand suggests that the financial assurance requirements imposed upon T3 by the Stipulation are prudent given the fact that, as a newly formed entity, T3 has no audited financial statements, no credit history, no customer deposits or prepayments, and no history of making the statutory payments required of regulated telecommunications service providers.  Therefore, the financial assurance requirements imposed upon T3 by the Stipulation are warranted, at least until the Commission promulgates specific guidelines for application of the security measures authorized by § 40-15-503.5, C.R.S.      

14. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

A. The Commission Orders That:

1. The Motion to Approve Stipulation and Settlement Agreement in Resolution of Application Proceeding filed in this matter on July 10, 2003, is granted.

2. The Stipulation and Settlement Agreement filed in this matter on July 10, 2003, is accepted and approved without modification.  The Stipulation and Agreement, a copy of which is attached hereto as Appendix A, is incorporated into this Order as if fully set forth herein. 

3. T3 Communications, LLC, is granted a Certificate of Public Convenience and Necessity to provide local exchange telecommunications services throughout the State of Colorado.  A detailed description of the applicant’s service territory will be delineated in the local exchange maps filed with the tariff.

4. T3 Communications, LLC’s local exchange telecommunications services will be regulated under the default regulatory scheme contained in 4 Code of Colorado Regulations 723‑38.

5. T3 Communications, LLC, is granted a Letter of Registration to provide the following emerging competitive telecommunications services throughout the State of Colorado:  advanced features, premium services, intraLATA toll, interLATA toll, switched access, jurisdictional private line services, and non-optional operator services. 

6. The parties shall comply with all the terms of the Stipulation and Settlement Agreement.

7. The Commission shall retain jurisdiction of this proceeding and take such action and enter orders as may appear necessary to effectuate this Order.  

8. The hearings previously scheduled in this matter for August 11 and 12, 2003, are vacated.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Section 40-15-503.5, C.R.S., became effective on May 14, 2003.  It gives the Commission discretion to require regulated telecommunications service providers to post a bond or other security as a condition of obtaining authority to provide telecommunications services.  It outlines the general criteria to be used by the Commission in setting the amount of any such bond/security and authorizes the Commission to promulgate rules designed to implement this statute.  To date, the Commission has not promulgated such rules.  However, the Stipulation recognizes that the bonding/security requirements imposed on T3 therein may be superceded by the provisions of any rules ultimately promulgated.  See, Section II, paragraph 1 of the Stipulation.   


� Section II, paragraph 1 of the Stipulation gives T3 90 days after a grant of the application to post the financial assurance.  The parties intend to negotiate the exact terms of the financial assurance during that period.  “Transition costs” include costs incurred in transferring T3’s customers to other carriers or to a provider of last resort in the event of a business failure.    


� It is believed that the reference to § 40-15-105, C.R.S., in Section II, paragraph 4 of the Stipulation is in error and that the reference should be to § 40-15-204, C.R.S. 
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