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I. statement

1. On June 11, 2003, the County of Delta, Colorado (Applicant), filed its Application for authorization to install a railroad crossing (the Application).  Applicant did not file its direct testimony and copies of exhibits with the Application.  

2. On June 17, 2003, the Commission issued a Notice of Application Filed (Notice) in this proceeding.  The Notice established a 30-day intervention period, which expired on July 17, 2003, and a procedural schedule.  The Commission did not set a hearing date.  

3. On June 17, 2003, Staff of the Commission (Staff) timely intervened of right.  In its intervention, Staff neither opposed nor contested the granting of the Application.  Staff stated its intention to participate in a hearing in this proceeding, should one be set.  

4. On June 20, 2003, the Colorado Department of Transportation (CDOT) timely intervened of right.  In its intervention, CDOT neither opposed nor contested the granting of the Application.  CDOT stated its intention to participate in a hearing in this proceeding, should one be set.  

5. On July 18, 2003, the Union Pacific Railroad Company (UPRR) intervened of right.
  In its intervention, UPRR took no position regarding the Application but “reserve[d] the right to object” to the Application.  Notice of Intervention at 1.  UPRR stated its intention to participate in a hearing in this proceeding, should one be set.    

6. On July 21, 2003, Daniel A. Stucker (Stucker) intervened.
  The intervention stated that the “Stucker Family … enter[ed] its appearance and intervention in the above captioned application.  By this intervention the Stucker family oppose[d] and contest[ed] the granting of this application” and indicated its intention to participate in the hearing in this proceeding.  The intervention states that the information in the Application is misleading and incomplete.  Notice of Intervention at 1.  Review of the Commission file reveals that no certificate of service accompanied this Notice of Intervention.
  

7. The Stucker intervention places the Application at issue.  

8. By this Order, the undersigned Administrative Law Judge (ALJ) will vacate the procedural schedule established in the Notice.  

9. It is necessary to schedule a hearing and to establish a procedural schedule in this matter.  A prehearing conference will be held on August 22, 2003.  If they wish to do so, Applicant, the Stucker Family,
 and Mr. Stucker may participate in the prehearing conference by telephone provided that, no later than close of business on August 20, 2003, they make the necessary arrangements to do so.
  

10. The provisions of Rule 4 Code of Colorado Regulations (CCR) 723-1-79(b)(3) and Rule 4 CCR 723-1-79(b)(4) govern the prehearing conference.  

11. The parties should be prepared to discuss these matters at the prehearing conference:  (a) date for Applicant to file its list of witnesses and copies of its exhibits; (b) date for each Intervenor to file its list of witnesses and copies of their exhibits; (c) date for parties to file prehearing motions; (d) response times for discovery and for audit; (e) hearing date(s) and hearing location; and (f) date for post-hearing statements of position and whether the statements should be written or oral and, if written, whether responses should be permitted.  Parties should also review, and be prepared to discuss to the extent relevant, the matters contained in Rule 4 CCR 723-1-79(b)(5).  Parties may raise any additional issues.  

12. The proposed railroad crossing is a matter of local interest in Hotchkiss, Colorado.  To assure that interested persons have an opportunity to attend the hearing and for the convenience of the local witnesses, the ALJ will order the hearing to be held in Hotchkiss or a nearby location within Delta County.  Applicant will be responsible for obtaining a suitable location for the hearing.  If possible, at the prehearing conference Applicant should be prepared to identify one or more suitable locations for the hearing.  

13. The ALJ expects the parties to come to the prehearing conference with proposed dates for all matters listed in ¶ 11, supra, and expects the parties to check the Commission’s calendar with respect to any suggested hearing dates.  In addition, the parties are directed to consult prior to the prehearing conference with respect to issues and matters for discussion, listed above.  Finally, the parties are encouraged to present, if possible, a procedural schedule, hearing date(s), and hearing location(s) which are satisfactory to all parties.  

14. As noted above, Staff intervened on June 17, 2003.  At the time of that intervention, this proceeding was not contested.  The filing of the Stucker intervention results in this proceeding being contested.  This is an on-the-record proceeding.  

15. Rule 4 CCR 723-1-9(d) states, in pertinent part (emphasis supplied):  

In any such on-the-record proceeding, the staff shall designate in writing for the record the names of those staff members acting as testimonial staff and as advisory staff.  

(1)
Advisory staff may include the commission’s [director], counsel and consultants assigned to a particular on-the-record proceeding.  Advisory staff may advise a Commissioner or presiding officer in accordance with paragraph B.2.(b)(2) of this rule.  

(2)
Testimonial staff may not advise a Commissioner or presiding officer in an on-the-record proceeding.  

16. Staff has not filed a Rule 4 CCR 723-2-9(d) Notice.  Staff will be ordered to file, on or before August 8, 2003, a Rule 4 CCR 723-1-9(d) Notice in this docket.  

17. Neither Staff nor Mr. Stucker is represented by legal counsel.  

18. Rule 4 CCR 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the two following exceptions applies:  (1) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (2) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).  (Emphasis supplied.)  

19. Staff meets neither of these prerequisites and, therefore, must be represented by counsel in this proceeding if it wishes to participate in this docket beyond offering the testimony of Mr. Jack Baier, the individual identified in the Staff’s Notice of Intervention.  Absent counsel, Staff will be restricted in its participation.  For example, without counsel, Staff cannot cross-examine witnesses, offer exhibits, make objections to testimony or to the admission of exhibits into the record, or file or make a post-hearing statement of position.  There may be other restrictions as well.  

20. Staff will be ordered to obtain counsel and to have counsel enter her/his appearance on or before August 8, 2003.  In the event Staff elects not to obtain counsel, Staff will be ordered to file, on or before August 8, 2003, a notice of that election.  

21. With respect to Mr. Stucker, Rule 4 CCR 723-1-21 permits him to represent himself only.  Unless he is an attorney in good standing in Colorado, which does not appear from the face of the Stucker Intervention, Mr. Stucker cannot represent the Stucker Family.  

22. It may be that the Stucker Family is a closely-held entity.  If that is the case and if the Stucker Family wishes to participate as a party in this proceeding, the requirements of § 13-1-127. C.R.S., must be satisfied.  

23. Section 13-1-127(2), C.R.S., provides that an officer
 may represent a closely held entity
 before an administrative agency provided two conditions are met:  (1) the amount in controversy does not exceed $10,000; and (2) the officer provides the agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely held entity.  

24. Section 13-1-127(2.3), C.R.S., provides that:  

each of the following persons shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status:  

(a)
An officer of a cooperative, corporation, or nonprofit corporation; 

(b)
A general partner of a partnership or of a limited partnership; 

(c)
A person in whom the management of a limited liability company is vested or reserved; and 

(d)
A member of a limited partnership association.  

25. If the Stucker Family is a closely-held entity and if it wishes to participate as a party (separate from Mr. Stucker), the family must demonstrate that these requirements are met and that Mr. Daniel Stucker is its selected representative.   

26. If the Stucker Family is not a closely-held entity and if the Stucker Family wishes to participate as a party in this proceeding, the Stucker Family must obtain legal counsel.  

27. If it wishes to participate as a party (separate from Mr. Daniel Stucker) in this proceeding, the Stucker Family will be ordered either to file, on or before August 13, 2003, proof that it meets the requirements of § 13-1-127. C.R.S., or to obtain legal counsel.  

28. In the event it does not wish to participate as a party (separate from Mr. Daniel Stucker) in this proceeding, the Stucker Family will be ordered to file, on or before August 13, 2003, a statement that it does not wish to participate as a party.  

29. Parties must comply with the filing and service requirements of Rule 4 CCR 723-1-22.
  Parties must file with the Commission an original and four copies of any document they file.  Parties must serve a copy of any document filed with the Commission on each party and on each member of Staff identified in Staff’s Rule 4 CCR 723-1-9(d) Notice.  

30. Parties are advised to obtain and to be familiar with the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.
  

II. order

A. It Is Ordered That:  

1. The procedural schedule established in the Notice of Application Filed, entered in this docket and dated June 17, 2003, is vacated.  

2. A prehearing conference in this docket is scheduled as follows:

DATE:

August 22, 2003  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado  

3. Delta County, the Stucker Family, and Mr. Daniel Stucker may participate in the prehearing conference by telephone, provided arrangements to do so are made no later than the close of business on August 20, 2003.  The procedures for arranging to participate by telephone are set out above.  

4. Absent further order of the Commission, the hearing in this matter will take place in Hotchkiss, Colorado, at a site to be determined.  

5. On or before August 8, 2003, Staff of the Commission must file a Rule 4 Code of Colorado Regulations 723-1-9(d) Notice in this proceeding.  

6. On or before August 8, 2003, Staff of the Commission must obtain counsel.  Counsel for Staff must enter her/his appearance on or before August 8, 2003.  

7. In the event Staff elects not to obtain counsel, on or before August 8, 2003, Staff of the Commission must file a notice of that election.  

8. On or before August 13, 2003, the Stucker Family must make one of the filings set out in ¶¶ I.27 and I.28, above.  

9. Parties must comply with the filing and service requirements and other provisions of 4 Code of Colorado Regulations 723-1.  

10. This Order shall be effective immediately.  
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�  This intervention was filed one business day out-of-time.  


�  This intervention was filed two business days out-of-time.  


�  To provide notice to all parties, a copy of the Stucker Notice of Intervention is appended to this Order as Attachment 1.  


�  See discussion below with respect to the Stucker Family and its participation in this docket.  


�  To participate by telephone, the identified parties must contact Mr. Lloyd Petersen at the Commission (telephone:  303.894.2008) to make the necessary arrangements.  


�  Section 13-1-127(a)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  A closely-held entity may have “no more than three owners.”  See § 13-1-127(1)(a), C.R.S.  


�  Absent unusual circumstances, the ALJ will not consider filings which are not filed and served in accordance with these requirements.  


�  These rules are available from the Commission or on the Commission’s website.  
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