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I. statement

1. On May 29, 2003, Complainant, the City of Creede (Creede), filed a Complaint with the Colorado Public Utilities Commission (Commission) in the captioned docket against the Denver and Rio Grande Railroad Historical Foundation (DRGHF).

2. On July 7, 2003, the Commission entered its Order to Satisfy or Answer (Order to Satisfy).  On that same date, the Commission issued an Order Setting Hearing and Notice of Hearing setting the matter for hearing in Denver, Colorado on July 30, 2003.  The Order to Satisfy indicated that this proceeding was to be processed on an expedited basis pursuant to Rule 61(j) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-61(j).

3. The Staff of the Commission (Staff) filed an intervention in this matter on July 9, 2003.

4. On July 17, 2003, DRGHF filed its “Response” (i.e., Answer) to the Complaint.  The Answer does not contain an objection to Creede’s request that this proceeding be handled on an expedited basis.  Therefore, it has agreed to that procedure.  See, 4 CCR 723-1-61(j)(2) and (3). 

5. On July 18, 2003, Creede filed a motion to change the location of the hearing to Creede, Colorado (Motion).  As grounds for the Motion, Creede indicates that it may be appropriate for the fact-finder to view the location of the drain that is the subject of its Complaint.  Telephone communication from counsel for the Staff received by the undersigned administrative law judge (ALJ) on July 21, 2003, indicated that the parties might also be requesting a continuance of the hearing.

6. On July 21, 2003, the ALJ shortened response time to the Motion to July 24, 2003, and imposed that date as the deadline for submitting requests to continue the July 30, 2003, hearing.  See, Decision No. R03-0795-I.  

7. No party submitted a response to the Motion within the timeframe established by Decision No. R03-0795-I.  Therefore, the Motion is uncontested.  Likewise, no party has requested that the hearing be continued.
  Accordingly, the Motion will be granted.  Any evidentiary hearing to be held in this matter shall be conducted in Creede, Colorado, on July 30, 2003, at the time and location set forth in this Interim Order.

8. The ALJ has reviewed the pleadings filed in this matter and has some concern as to the Commission’s jurisdiction to resolve the dispute described therein or to grant the relief requested by Creede in its Complaint.  Therefore, a preliminary telephone hearing will be scheduled by this Interim Order in an attempt to resolve these issues prior to any evidentiary hearing.  At the preliminary hearing, the parties should be prepared to discuss the following questions:  Is DRGHF a public utility?  If DRGHF is a public utility, is Creede a public utility within the meaning of § 40-4-105, C.R.S.?  If DRGHF is a public utility, is the relief requested by Creede in its Complaint authorized by § 40-4-102, C.R.S.?

9. With regard to the scope of this expedited proceeding, it is noted that DRGHF’s Answer contains several allegations/averments that can only be described as “countercomplaints” that it might have against Creede.  These include the following: DRGHF’s request for Commission “clarification and interpretation” of possible damage it may have incurred as a result of Creede’s prior drainage-related construction activities within DRGHF’s right-of-way (see, paragraphs 3a through the first section of paragraph 3d of the Answer); DRGHF’s request for a Commission inquiry into whether Creede will object to its operation of a historic steam locomotive within the corporate limits of Creede (see, the second section of paragraph 3d of the Answer); DRGHF’s request for a Commission determination of the “reasonableness” of Creede’s prior drainage-related construction activities within DRGHF’s right-of-way (see, 3e of the Answer); DRGHF’s request that the Commission order the payment or reasonable compensation to it resulting from Creede’s alleged prior improper encroachment into DRGHF’s right-of-way (see, Fact 5 and the Wherefore portion of the Answer); DRGHF’s request that Creede be required to “…become fully compliant through the production of all aforementioned documentation, the payment of all applicable fees, for Application, License, and Contractor fees…” (see, Wherefore portion of the Answer); and DRGHF’s request that Creede be encouraged “…to complete the system per the amended plan, subject to the minor changes as discussed between [DRGHF] and McLaughlin Water Engineering, through the funding provided by the DOLA grant.” (see, Wherefore portion of Answer).   Such countercomplaints are precluded in this expedited complaint proceeding by 4 CCR 723-1-61(j)(7).

10. A copy of this Interim Order was provided to the representatives of the parties electronically on July 25, 2003, at the following e-mail addresses: to Staff at jj.roberts@state.co.us; to Creede at critesgibbons@amigo.net; and to DRGHF at spmazer@yahoo.com. 

II. order

A. It Is Ordered That:

1. A preliminary telephone hearing concerning the Commission’s jurisdiction to resolve the dispute described in the Complaint filed in this matter by the City of Creede and/or to grant the relief requested by the City of Creede therein will be held on July 28, 2003, commencing at 10:00 a.m.  The undersigned administrative law judge will initiate a conference call between the representatives of the parties at that time.

The evidentiary hearing of this matter is scheduled as follows:

DATE:

July 30, 2003

TIME:

9:00 a.m.

PLACE:
Creede Town Hall 
 

2223 Main Street 
 

Creede, Colorado

2. The scope of this expedited complaint proceeding is limited to the allegations/averments set forth in the Complaint filed in this matter by the City of Creede pursuant to 4 Code of Colorado Regulations 723-1-61(j)(7).

3. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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Bruce N. Smith
Director
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� Staff’s counsel has advised the ALJ that the parties were unable to agree on a re-scheduled hearing date but that all agree that the matter can be heard in one day.





5

