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I. statement

1. On March 25, 2003, Ike Chukwuka, doing business as Rainbow Wheels (Applicant) filed an Application for Authority to Operate as a Contract Carrier by Motor Vehicle for Hire.

2. On April 7, 2003, the Commission issued notice of the application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of

passengers and their baggage,

between all points in the Counties of Adams, Arapahoe, Broomfield, Denver, Douglas, Jefferson, and Weld, State of Colorado.

RESTRICTIONS:  This application is restricted as follows:

(1)
To providing transportation service for:  (A) Children’s Hospital, 1056 E. 19th Avenue, Denver, Colorado 80218; and (B) Denver Options, Inc., 5250 Leetsdale Drive, Suite 200, Denver, Colorado 80246; and

(2)
To the use of wheelchair accessible vehicles.

3. Interventions were filed by Metro Taxi, Inc. (Metro); Kids Wheels, LLC (Kids Wheels); and Troy Chase and Dirk Smith, Medvan, LLC (Medvan).

4. The Commission scheduled this matter for hearing for June 9, 2003.

5. The hearing was held as scheduled.  As a preliminary matter, the Petition to Dismiss the Interventions of Metro, Kids Wheels, and Medvan filed by Applicant was denied.

6. The motion of Applicant to restrict the requested authority to vehicles equipped with wheelchair lifts and Applicant’s request to exclude transportation to or from Weld County was granted.

7. As a further preliminary matter, the motion of Metro to dismiss the application for Applicant’s failure to file a list of witnesses and exhibits as required by Rule 71 of the Rules of Practice and Procedure was denied.  However, Metro’s Alternate Motion In Limine to prohibit Applicant from calling any public witnesses or other witness since Applicant failed to file its list of witnesses and exhibits was granted.

8. During the course of the hearing, testimony was received from Applicant, Ike Chukwuka and Kyle Brown of Metro.  Exhibit Nos. 1 through 6 were marked for identification and admitted into evidence.  At the conclusion of Applicant’s case, Metro moved to dismiss the application for failure of Applicant to present a prima facie case.  The motion was taken under advisement.

9. Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions thereon

10. Ike Chukwuka is the owner of Rainbow Wheels.  Mr. Chukwuka testified that Applicant intends to transport persons in wheelchairs and also ambulatory persons such as family members to Children’s Hospital and to Denver Options, Inc., between all points in the Counties of Adams, Arapahoe, Broomfield, Denver, Douglas, and Jefferson.  (See Exhibit No. 4.)

11. Applicant proposes to limit its service to the use of vehicles equipped with wheelchair lifts.  Applicant proposes service with the use of a vehicle shown in Exhibit No. 3 equipped with wheelchair lifts.  Applicant proposes to provide transportation service for only Children’s Hospital and Denver Options, Inc.

12. Intervenor Metro holds Certificate of Public Convenience and Necessity PUC No. 1481 ( Exhibit No. 5).  Kyle Brown, the Operations Manager for Metro testified that Metro maintains office and maintenance facilities in Denver.  It has approximately 65 to 75 employees.  There are 492 vehicles, 360 of which are currently utilized.  Metro provides digital dispatch to its vehicles which are equipped with computers linked to the global positioning system.  Taxicabs are dispatched to the area near the call for service.

13. Metro provides transportation for people to Children’s Hospital and Denver Options, Inc., as well as other medical facilities.  Metro provides transportation to both persons confined to wheelchairs and to ambulatory persons.  Metro has available two vans with wheelchair lifts and eight with wheelchair ramps.

14. Mr. Brown stated that due to the changes of the law with respect to Medicaid reimbursement to the transportation companies, for transportation of Medicaid clients, he believes that Metro’s Medicaid business will be reduced.  Mr. Brown also believes that if the application is granted, it would have an adverse effect on Metro.

III. discussion

15. Applicant has the burden of establishing that the proposed contract carrier service to a customer is superior or distinctly different from the service provided by authorized common carriers.  Denver Clean-up Service, Inc. v. PUC, 1971 Colo. 537, 561 P.2d 1252 (1977); Pollard Contracting Company, Inc. v. PUC, 644 P.2d 7 (1982).  The Applicant also has the burden to establish that its proposed service is specialized and tailored to meet the customer’s distinct needs.  If an Applicant establishes that the service it proposes to provide is specialized and tailored to meet the customer’s needs, and is superior to common carriers, a prima facie case is established.  Intervening common carriers may then present evidence that they have the ability and willingness to meet the customer’s need.  See 4 Code of Colorado Regulations 723-23-4.1.2.  If a common carrier intervenor establishes that it has the ability and willingness to meet the specialized needs of the customer, the burden shifts to the Applicant to establish that it can better meet the unique and distinctive needs of the customer.   The Commission also must determine whether the granting of a contract carrier permit would impair the efficient service of existing common carriers.  See section 40-11-103 (2) C.R.S.

16. The evidence of record establishes and it is found that Applicant has failed to meet its burden of proof.  There is nothing on the record to establish that Applicant’s proposed service is superior or distinctly different from the service provided by Intervenor Metro and other authorized common carriers.  There is also no showing by Applicant to establish that it would meet any distinct specialized need of its potential customers.  No representative of Children’s Hospital or Denver Options, Inc., appeared at the hearing to testify concerning its specialized needs.  Applicant produced no evidence at the hearing to establish the details of its proposed service.  There is no evidence of record of a dispatch system, maintenance of vehicles, or financial capability of Applicant.  

17. Pursuant to § 40-6-104(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The application of Ike Chukwuka, doing business  as Rainbow Wheels, Docket No. 03A-123BP is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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