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I. statement

1. On March 4, 2003, Qwest Corporation (Qwest) submitted its Notice of Filing Ninth Revised Statement of Generally Available Terms and Conditions and Motion for Approval.  This filing opened Docket No. 03M-078T.  

2. On March 14, 2003, the Commission ordered Qwest to give notice of the March 4, 2003 filing to every person or company which has an effective or proposed interconnection agreement with Qwest.  See Decision No. C03-0282.  The Commission ordered Qwest to give the required notice within seven days of the effective date of Decision No. C03-0282.  

3. On April 11, 2003, AT&T Communications of the Mountain States, Inc., and WorldCom, Inc., filed a Joint Response in Partial Opposition to Qwest’s Motion for Approval of the changes to the Statement of Generally Available Terms and Conditions (SGAT) contained in the Ninth Revised SGAT.  Qwest filed a Reply to the Joint Response on April 21, 2003.  

4. On May 5, 2003, as relevant to the above-captioned docket, the Commission determined that it would conduct a hearing regarding the rate for Enhanced Extended Loop (EEL) Channel Performance contained in the Ninth Revised SGAT.  See Decision No. C03-0464 at ¶¶ 4-5.  

5. Pursuant to 47 U.S.C. § 252(f), the Commission allowed the proposed rate for EEL Channel Performance to go into effect and to remain in effect during the investigation and hearing.  Decision No. C03-0464 at ¶ 2 & n. 2.  Section 252(f)(4) provides that a state commission, such as this Commission, may allow a filed SGAT provision (including rates) to take effect; may conduct a hearing on a provision which has been allowed to take effect; and, at the conclusion of the hearing, may approve or disapprove the filed SGAT provision.  Decision No. C03-0464 at ¶ 3.  In addition, should the Commission determine that the rate for EEL Channel Performance ought to be less than that contained in the Ninth Revised SGAT, the Commission may order Qwest to make refunds.  Id. at ¶ 5.  

6. On May 21, 2003, the Commission opened Docket No. 03I-213T for the investigation of the Qwest-proposed rate for EEL Channel Performance.  See Decision No. C03-0537.  The Commission established neither an intervention period nor a procedural schedule.  Review of the Commission file in this docket reveals that Decision No. C03-0537 was sent to Qwest only.  

7. The Commission determined that an Administrative Law Judge (ALJ) should conduct the investigation.  This docket has been assigned to the undersigned ALJ.  

8. As the ALJ understands Decisions No. C03-0464 and No. C03-0537, the proposed rate for EEL Channel Performance is the only rate at issue in this investigation docket.  

9. In Appendix A to Decision No. C02-0409, entered in Docket No. 99A-577T, the rate for EEL Channel Performance is shown as “no rate element.”  Qwest seeks to change the rate for EEL Channel Performance to that stated in Appendix A to the Ninth Revised SGAT.  The ALJ finds and concludes that Qwest is an indispensable party to this investigation because it is Qwest which seeks to change the Commission-determined rate.  

10. As this is an investigation of a rate proposed by Qwest, Qwest will have the burden of proof (i.e., both the burden of going forward and the burden of persuasion) with respect to the proposed rate for EEL Channel Performance.  

11. By this Order, the ALJ will establish an intervention period for this proceeding.
  The ALJ will order that interventions must be filed on or before August 15, 2003.  

12. The following procedural schedule and hearing dates will be adopted for this proceeding:  (a) Qwest will file its direct testimony and exhibits on or before August 22, 2003; (b) Intervenors will file their answer testimony and exhibits on or before September 19, 2003; (c) Qwest will file its rebuttal testimony and exhibits on or before October 3, 2003; (d) Intervenors will file their cross-answer testimony and exhibits
 on or before October 3, 2003; (e) parties will file corrections to their testimony and exhibits on or before October 8, 2003; (f) parties will file prehearing motions (including dispositive motions) on or before October 10, 2003;
 (g) parties will file written responses to prehearing motions on or before October 20, 2003;
 (h) the hearing will be held on October 22 and 23, 2003;
 and (i) parties will file their post-hearing briefs and statements of position on October 31, 2003.  

13. Service of prehearing motions and of responses to prehearing motions will be made by hand delivery or by other means which assure that the parties have the motions (including all attachments) and responses (including all attachments) in hand by close of business on the day they are filed with the Commission.  

14. Rule 4 Code of Colorado Regulations (CCR) 723-1-77 will govern discovery in this proceeding with the following modification:  time for response to discovery directed to answer testimony, rebuttal testimony, or cross-answer testimony will be shortened to five calendar days.  

15. Copies of all discovery requests and responses must be served on all counsel.  Except as may be necessary to support a motion or other pleading, discovery requests and responses are not to be filed with the Commission and are not to be served on the Commission advisors (including Commission counsel) who may be identified by Staff of the Commission (Staff) in a Rule 9(d) Notice.
  

16. With respect to any settlement reached, parties are to provide, at the time the settlement is filed and in addition to the hard copy required to be filed, an electronic version (on either a 3.5” diskette or a CD and in MS Word or MS Excel format) of the settlement and of all attachments or exhibits.   

17. Parties are advised to be familiar with Rule 4 CCR 723-16, which governs the treatment of confidential materials in proceedings before the Commission.  

18. Parties are reminded of Rule 4 CCR 723-1-22(d)(3), which states:  “If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading.”  If a party wishes the ALJ to consider a cited authority other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide a copy of, or a website address for, that cited authority.  

19. With respect to documentary evidence offered during hearing, parties are advised to be familiar with the requirements of Rule 4 CCR 723-1-84(a).  

II. order

A. It Is Ordered That:  

1. Qwest Corporation is an indispensable party to this Docket, and Qwest Corporation bears the burden of proof in this investigation.  

2. The intervention period in this docket expires on August 15, 2003.  

3. The procedural schedule outlined above is adopted.  

Hearings shall be conducted in this matter at the following dates, time, and place:  

DATES: 
October 22 and 23, 2003  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  


1580 Logan Street, OL-2  


Denver, Colorado  

4. The time for responding to discovery directed to answer testimony, rebuttal testimony, or cross-answer testimony is shortened to five calendar days.  In all other respects, Rule 4 Code of Colorado Regulations 723-1-77 governs discovery in this proceeding.  

5. The time for responding to prehearing motions filed on October 10, 2003, is shortened to and including October 20, 2003.  

6. The parties shall follow the procedures, including the service requirements, and shall make the filings set forth above.  

7. This Order shall be effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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Administrative Law Judge

 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

G:\ORDER\213T.doc:srs









�  For service of this Order, the Commission will use the service list from Docket No. 99A-577T, the proceeding in which the Commission established the “no rate element” rate for EEL Channel Performance.  Thereafter, the Commission will use the service list created by the interventions, if any, filed in this docket.  


�  Cross-answer testimony may address, and respond to, only the answer testimony filed by other intervenors.  


�  Prehearing motions will be argued as preliminary matters on the first day of hearing.  


�  This shortens response time.  


�  The ALJ estimates that the hearing in this matter will take one day.  October 23, 2003, is reserved in the event the ALJ’s estimation proves to be incorrect.  


�  The Rule 9(d) Notice will be filed only if Staff intervenes in this proceeding.  
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