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I. statement

1. On March 5, 2003, Applicant Richard J. Calvert filed an application for an extension of Certificate of Public Convenience and Necessity, PUC No. 55718.

2. On March 10, 2003, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity authorizing an extension of operations under PUC No. 55718 to include the transportation of

passengers and their baggage, in taxi service, in call-and-demand limousine service, in charter service, and in sightseeing service,

between all points in Lake County, State of Colorado, and between said points on the one hand, and all points in the counties of Chaffee, Denver, Eagle, El Paso, Fremont, Garfield, Pitkin, Pueblo, and Summit, State of Colorado, on the other hand.

3. On March 17, 2003, Deanna R. Cline, doing business as Dee Hive Tours (Dee Hive or Intervenor) filed an intervention.

4. The Commission scheduled a hearing for May 16, 2003 in Leadville, Colorado.

5. The hearing was held as scheduled.  Testimony was received from witnesses and Exhibit Nos. 1 through 6 were marked for identification and admitted into evidence.  Statements of Position were filed by Intervenor on May 29, 2003 and by Applicant on June 20, 2003.

6. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding together with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

7. Applicant, Richard J. Calvert operates a taxi service known as Top of the Rockies Taxi Service.  Applicant holds Certificate No. 55718 from this Commission authorizing the transportation of passengers and their baggage, in taxi service, between all points in Lake County, State of Colorado.  By this application, Applicant requests an extension of the certificate to authorize transportation of passengers and their baggage, in taxi service, call-and-demand limousine service, charter service, and sightseeing service between all points in Lake County, State of Colorado and between said points on the one hand, and all points in the counties of Chaffee, Denver, Eagle, El Paso, Fremont, Garfield, Pitkin, Pueblo, and Summit.

8. Applicant currently operates with the use of one taxicab and two drivers.  He stated that he is currently authorized to provide taxi service within Lake County.  He testified that he has had approximately 69 calls from October, 2002 to transport people outside of Lake County.  He stated that he believes that there is sufficient demand for the proposed transportation based on the requests for transportation outside of Lake County and that many businesses and people in Leadville support his application. (See exhibit #3)  He believes that Intervenor is primarily a nine to five transportation company and does not respond to calls after 5:00 p.m.

9. Applicant’s support witness, Darrin Skibee, of Leadville, testified that he supports the application.  He believes that Applicant provides good service within Lake County.  He would use Applicant’s expanded service if granted.  He is aware that Dee Hive provides service, however, he has never used their transportation services.  He indicated that he would probably not use Applicant’s service to travel to Denver International Airport since he prefers to use his personal car to the airport.  Upon cross-examination, this witness was unaware as to whether Dee Hive’s transportation services were inadequate.

10. Kenneth “Charlie” Vosberg of Leadville works as a bartender at the Eagles Lodge in Leadville.  He testified that on occasion there is a need to transport persons from the Eagles Lodge to locations outside of Lake County.  Some of the patrons at the bar need transportation late at night.  Mr. Vosburg has had occasion to call relatives or friends of patrons to pick up people from the bar.  He believes there is a need for transportation outside of Lake County to such places as ski areas both downhill and cross-country and for sightseeing tours.  Mr. Vosburg has never personally used the services of Dee Hive.   Although it is unclear from the testimony, he apparently called Dee Hive in the past for transportation for one of his customers at the Eagles Lodge and was not able to contact Dee Hive after 5:00 p.m.  He believes that there should be two taxi services in Lake County.  He uses Applicant’s existing taxi service for transportation in Leadville approximately one time a month.

11. Jeannie Lucero of Leadville is the Applicant’s sister-in-law.  Ms. Lucero works in Minturn, Colorado.  She testified that she needs transportation to her work in Minturn and within Leadville.  She does not have a driver’s license.  Ms. Lucero relies on family to transport her to various locations.  Occasionally she hitchhikes.  She testified that she is not aware that Dee Hive offers transportation service within Leadville and elsewhere.  She has never used the services of Dee Hive.  Ms. Lucero supports the application and believes that a second carrier should be authorized to provide transportation outside of Lake County.

12. Ruth Peni lives and works in Leadville.  She works at the Silver Dollar and Pastime Bar in Leadville.  She has occasion in her work at the bars to observe that some of her patrons need rides from the establishments to Chaffee County or other places outside of Lake County.  She stated that some of her patrons have called Dee Hive for transportation service but were unable to contact them after 5:00 p.m.  She testified that on one occasion during the course of her employment a person from Minneapolis needed a ride from the Silver Dollar to Eagle County.  The call was placed to Dee Hive at approximately 1:00 a.m. for transportation service to Eagle County.  The call was unsuccessful.  She believes that Dee Hive is unavailable for the service after 5:00 p.m.  She believes that Dee Hive is not meeting the needs of the community late at night.  It is her impression that Dee Hive essentially operates its transportation service from 9:00 a.m. to 5:00 p.m.  She has used Applicant’s service a couple of times a week, as late as 3:00 a.m.  She would personally use Applicant’s proposed service if the extended authority was granted by the Commission.

13. Loretta Lucero-Calvert is the wife of Applicant.  She owns a business in Minturn.  Ms. Lucero-Calvert testified that Applicant advertises in the Herald Democrat, the Leadville newspaper (Exhibit No. 4).  She stated that people see the advertisement in the newspaper and they assume that Applicant can provide transportation outside of Lake County.  She stated that Applicant has a lot of calls requesting service outside of Lake County.  On one occasion she attempted to call Dee Hive for service from Denver International Airport to Leadville.  She was not able to contact Dee Hive for transportation to Leadville.  Another shuttle service would only take her to Copper Mountain.  She was able, however, to obtain a ride to Leadville from a private person.  Ms. Lucero-Calvert stated that at her business in Minturn, some people need to travel to Leadville.  She does not believe that Dee Hive’s service is adequate and she supports the application.

14. Intervenor, Dee Hive holds certificate of public convenience and necessity, PUC No. 19428.  The certificate authorizes:

Transportation of

passengers and their baggage,

(I)
In sightseeing service, between points within Leadville, Colorado, on the one hand, and all points within a 25-mile radius of the intersection of 6th and Harrison in Leadville, Colorado, on the other hand;

(II)
In taxi service, between all points in the County of Lake, State of Colorado;

(III)
In charter service, between all points in the County of Lake, State of Colorado and between said points on the one hand, and all points in the State of Colorado on the other hand

(IV)
In charter service, between Frisco, Colorado, on the one hand, and on the other hand:

(1)
Trailhead areas along U.S. Highway 24 between its intersection with I-70 near Dowd, Colorado and Leadville, Colorado; and

(2)
The Vail Pass trailhead area.

RESTRICTIONS:

A.
Items (III) and (IV) are restricted against the use of vehicles with a passenger capacity of 32 or more;

B.
Item (IV) is restricted against providing sightseeing service within a 30-mile radius of Salida, Colorado, in a four-wheel drive vehicle between May and September annually, and against providing sightseeing service wherein passengers are picked up or dropped off within a 30-mile radius of Salida, Colorado; and

C.
To the extent that Items (III) and (IV) contain overlapping authority, only one operating right exists.

15. Dee Hive operates with the use of three vehicles and five drivers. Two of the five drivers are on call.  The owner, Deanna Cline testified that her transportation service has been in operation for approximately 20 years.  She testified that Intervenor has five phones, intercoms, cell phones, and two-way radios.  Intervenor always answers the phones and is available 24 hours a day for service.  Intervenor advertises its transportation service in the telephone Yellow Pages, brochures distributed at hotels, motels and restaurants and the web pages.  Ms. Cline testified that Intervenor has never refused service requested by anyone.  She believes that the Leadville community cannot support two carriers.  She testified that in her opinion, Dee Hive could go out of business if the application is approved.

16. Ray Cline, Deanna Cline’s husband, drives and performs other duties for Dee Hive.  He believes that there is not sufficient demand in Leadville and Lake County to support two carriers.

17. Eddie Cline is a driver for Dee Hive.  He testified that he drives during the night and early morning hours in response to requests for service from customers.  He stated that Dee Hive has never refused service to a customer.  All telephone calls for service are answered 24 hours a day.  He believes that Lake County cannot support two carriers.

18. Intervenor called two witnesses, Patricia and Evan Herron of Leadville who testified that they were generally pleased with Intervenor’s service.  Patricia stated that she frequently uses the services of Intervenor to travel to her place of employment, the grocery store, and for other trips.  She stated that Dee Hive has always been responsive to her requests and provided transportation that she requested.  She has never used Dee Hive for trips out of Lake County.  Evan Herron uses Dee Hive exclusively for transportation in Leadville and frequently out of Lake County to Denver, Breckenridge, and other places.  He stated that the services of Dee Hive have been excellent and that in his opinion Dee Hive meets the transportation needs of the community.

III. discussion

19. The doctrine of regulated monopoly governs the issuance of a certificate for the transportation of passengers.
  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994).  The Commission can issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  An applicant bears the burden of proof in order to obtain a certificate for the common carriage of passengers.  Applicant must by substantial and competent evidence prove that the public needs the proposed service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960), and applicant must also prove that any existing service of common carriers is substantially inadequate.  Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985).

20. The evidence of record establishes that Applicant has failed to establish that the transportation services of Dee Hive are substantially inadequate.  Although some of the witnesses stated that they had problems in obtaining service from Dee Hive especially after 5:00 p.m., this testimony was rebutted by witness for Intervenor.  The evidence of record does not establish substantial inadequacy as a matter of law.  The test of inadequacy is not perfection.  Ephraim Freightways v. PUC, 151 Colo. 596, 380 P.2d 228 (1963).  The evidence indicates that there exists a public need for transportation services outside of Lake County.  Intervenor holds the authority to meet this need.  Most of the witnesses who testified that they needed transportation outside of Lake County never contacted Dee Hive for the service.   

21. Pursuant to § 40-6-109(2), C.R.S., it is recommended the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The application of Richard J. Calvert, Docket No. 03A-079CP-Extension is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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Bruce N. Smith
Director
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� Under the provisions of § 40-10-105(2)(a), C.R.S., the doctrine of regulated competition is the standard for issuance of a certificate to operate a taxicab authority in counties with a population of 60,000 or greater based on the federal census of 1990.  The 1990 census indicates that Lake County has a population of less than 60,000, therefore the doctrine of regulated monopoly is the standard.
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