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I. statement, findings, and conclusions

1. The captioned application of the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours (Mountain Men), was filed with the Colorado Public Utilities Commission (Commission) on March 3, 2003, and was published in the Commission’s “Notice of Applications Filed” on March 10, 2003.  

2. On March 27, 2003, The Mountain Guides, Inc., doing business as Scenic Mountain Tours (Mountain Guides), filed an intervention in this matter.  

3. The matter was originally scheduled for hearing on May 12, 2003.  However, the hearing was vacated pending approval of the United States Bankruptcy Court for the District of Colorado for the employment of legal counsel to represent Mountain Men in this matter.  See, Decision No. R03-0496-I.  The hearing was subsequently rescheduled to July 2, 2003, once such approval was granted.  See, Decision No. R03-0584.  That decision also established a procedural schedule governing this case.  

4. On June 3, 2003, Mountain Men filed a Motion to Strike the Mountain Guides intervention (Motion to Strike).  The Motion to Strike was denied on June 18, 2003.  See, Decision No. R03-0678-I.  On June 27, 2003, Mountain Men filed a Motion to Dismiss the Mountain Guides Intervention (Motion to Dismiss).  Mountain Guides filed its Reply to the Motion to Dismiss on July 1, 2003.  

5. The matter was called for hearing at the assigned time and place.  An appearance was entered on behalf of Mountain Men by its legal counsel.  No appearance was entered by or on behalf of Mountain Guides.  The hearing was recessed until 9:30 a.m. in order to provide Mountain Guides a further opportunity to appear.  When it failed to appear by that time, Mountain Men moved to dismiss its intervention on that ground.  That motion was granted and the Mountain Guides’ intervention was dismissed, with prejudice.  Dismissal of the Mountain Guides’ intervention on that basis rendered the Motion to Dismiss moot and it was, therefore, denied.

6. The hearing proceeded and Mountain Men presented testimony in support of the application from Burt Green.  Mr. Green served as Mountain Men’s President up until it filed its Voluntary Bankruptcy Petition under Chapter 7 of the United States Bankruptcy Code.  Exhibits 1 through 8 were marked, offered, and admitted into evidence.  At the conclusion of the hearing, Mountain Men requested that Mountain Guides be required to compensate it for attorney fees expended in prosecuting this application.  That request was denied. 

7. By this application, Mountain Men seeks a Commission order authorizing the suspension of operations under PUC Certificate No. 7010 & I and PUC Permit No. B-9404 from March 31, 2003 through September 30, 2003.  The Commission previously granted Mountain Men approval to suspend operations under Certificate No. 7010 & I from September 30, 2002 through March 31, 2003, in Docket No. 02A-670CP-Suspension.  See, Decision No. C03-0138.  The requested suspension is designed to preserve the value of the subject operating authorities as assets of the Mountain Men Bankruptcy Estate pending their possible sale to third parties.  Apparently, such a sale is currently scheduled to occur on July 17, 2003. 

8. Rule 7 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire (Common Carrier Rules), 4 Code of Colorado Regulations (CCR) 723-31-7, provides that no carrier shall suspend operations under its certificate without filing a written application with the Commission submitting reasons for the suspension and securing an order from the Commission authorizing the same.  Rule 6.2 provides that voluntary suspensions of certificates may be granted upon such terms and conditions as the Commission deems proper.  The Commission’s Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle for Hire (Contract Carrier Rules) are similar in connection with requests to suspend operations under contract carrier permits.  See, 4 CCR 723-23-6.2.

9. The evidence of record warrants a grant of the application.  Commission approval of the requested suspension will assist in preserving the value of the Mountain Men operating authorities until such time as they are liquidated by the Bankruptcy Court.  There is no indication that approval of the application will deprive the traveling public of vital transportation services that they would be unable to secure elsewhere during the requested suspension period.  In addition, there is no indication that Mountain Men abandoned service under the operating authorities prior to the time it secured permission from the Commission to do so.  Indeed, the testimony presented by Mr. Green and the documentary evidence he sponsored at the hearing establishes that Mountain Men held itself out to provide service and, in fact, provided service under Certificate No. 7010 & I until September 30, 2002, the commencement date of the prior six-month suspension authorized by the Commission in Decision No. C03-0138.  See, Exhibits 5 through 7.  Therefore, granting the application is in the public interest.  

10. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

A. The Commission Orders That:

1. The application filed by the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours, for authority to suspend operations under Certificate of Public Convenience and Necessity PUC No. 7010 & I and Permit No. B-9404 is granted.

2. The suspension of motor vehicle operations under Certificate of Public Convenience and Necessity PUC No. 7010 & I and Contract Carrier Permit No. B-9404 is authorized from March 31, 2003 through September 30, 2003.

3. On or before September 2, 2003, the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours, shall file a written request either to reinstate Certificate of Public Convenience and Necessity PUC No. 7010 & I and Contract Carrier Permit No. B-9404 or to extend the suspension period.

4. Prior to reinstatement, the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours, shall cause to be filed with the Commission certificates of insurance as required by Commission rules and shall also pay the appropriate vehicle identification fee.

5. The intervention previously filed in this matter by The Mountain Guides, Inc., doing business as Scenic Mountain Tours, is dismissed, with prejudice.

6. The Motion to Dismiss the Intervention of The Mountain Guides, Inc.; Motion for Shortened Response Time filed by the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours, on June 27, 2003, is denied as moot.
7. The motion of the Bankruptcy Trustee for the Chapter 7 Bankruptcy Estate of The Mountain Men, Inc., doing business as Best Mountain Tours, that The Mountain Guides, Inc., doing business as Scenic Mountain Tours, compensate it for attorney fees incurred in this matter is denied. 
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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