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tazco, inc., d/b/a sunshine taxi,  

 
complainant,  

v. 

darrel g. segers and terry marie segers, individually and d/b/a star taxi and/or designated drivers, and darrel g. segers, leslie g. cardin, daniel j. mcguire and kerrie a. foster, individually and d/b/a association of owner operators and/or designated drivers,  

 
respondents and counter-complainants,  

v. 

tazco, inc., d/b/a sunshine taxi,  

 
counter-respondent.  

interim order of 
administrative law judge 
MANA L. JENNINGS-FADER 
establishing procedural schedule;
denying Motion to dismiss counter-complaint; denying as moot motion to prohibit additional counter-complaints; granting, in part, motion to modify subpoenas; voiding subpoena duces tecum issued to robert laws; denying oral motion for entry of default; denying as moot motion for enlargement of time for filing list of witnesses and copies of exhibits; denying as moot motion for enlargement
of time for filing answer to counter-complaint; denying reservation of
right with respect to witnesses at 
hearing; and noting withdrawal of
motion for protective order
Mailed Date:  June 26, 2003

I. statement

1. On April 22, 2003, Complainant Tazco, Inc., doing business as Sunshine Taxi (Tazco) filed the Complaint which commenced this docket.  Respondents are Darrel G. Segers and Terry Marie Segers, individually and doing business as Star Taxi and/or Designated Drivers (collectively, Star Taxi), and Darrel G. Segers, Leslie G. Cardin, Daniel J. McGuire, and Kerrie A. Foster, individually and doing business as Association of Owner Operators and/or Designated Drivers.  

2. On May 7, 2003, as relevant here, Darrel G. Segers and Terry Marie Segers filed their Response to the Complaint and a Counter-Complaint against Sunshine Taxi.  On May 27, 2003, Darrel G. Segers filed an Amended Counter-Complaint.  

3. On May 20, 2003, as relevant here, the undersigned Administrative Law Judge (ALJ) granted Complainant’s Motion for More Definite Statement with respect to the Counter-Complaint; ordered Star Taxi to file its amended Counter-Complaint by May 28, 2003; and noted that the time for response to the Segers Motion had not yet run.  See Decision No. R03-0544-I.  

4. On June 3, 2003, Tazco filed (I) Objections and Motion for Protective Order to the Interrogatories of Darrel G. and Terry Marie Segers d/b/a Star Taxi, (II) Request for Enlargement of Time to Respond to Interrogatories if Motion and Objections are Denied, … and (IV) Request for Expedited Action.  Tazco withdrew this filing at the prehearing conference held on June 17, 2003.  Tazco withdrew this filing without prejudice and without objection from Darrel G. Segers and Terry Marie Segers, who were present at the prehearing conference.  

5. On June 3, 2003, Tazco filed its Verified Motion (I) to Dismiss Amended Counter-Complaint Received on May 27, 2003, (II) for an Order Prohibiting Darrel G. Segers and Terry Marie Segers, individually and d/b/a Star Taxi, from Filing Further Purported Counter-Complaints in this Proceeding, (III) for Enlargement of Time to File an Answer to Amended Counter-Complaint if Motion to Dismiss is Denied, and … (V) Request for Expedited Action (Motion to Dismiss Counter-Complaint).  

6. On June 9, 2003, Star Taxi, filed their response in opposition to Tazco’s Verified Motion.  See Motion of Darrel G and Terry Marie Segers d/b/a Star Taxi (I) Motion to Deny Sunshine Taxi Request to Dismiss Amended Counter Complaint (II) Motion that our Counter Complaint be Heard (III) Motion to Deny Sunshine Taxi Request for Enlargement of Time (Segers Response).  

7. On June 11, 2003, Tazco filed its Response to Document Entitled “Motion of Darrel G and Terry Marie Segers d/b/a Star Taxi (I) Motion to Deny Sunshine Taxi Request to Dismiss Amended Counter Complaint (II) Motion that our Counter Complaint be Heard (III) Motion to Deny Sunshine Taxi Request for Enlargement of Time” Served June 5, 2002 (Tazco June 11 Response).  

8. On June 16, 2003, Staff of the Commission (Staff) filed a Motion to (1) Quash Tazco, Inc. d/b/a Sunshine Taxi’s Subpoena Duces Tecum to Robert Laws, (2) Modify Tazco, Inc. d/b/a Sunshine Taxi’s Subpoena Duces Tecum to John Opeka, and (3) Modify Tazco, Inc. d/b/a Sunshine Taxi’s Subpoena to Gary Gramlick (Staff Motion).  At the prehearing conference, Tazco presented orally its response in opposition to the Staff Motion.  

9. The hearing in this matter, including both the Complaint and the Counter-Complaint, is scheduled for July 17 and 18, 2003, in Grand Junction, Colorado.  

10. On June 17, 2003, pursuant to Decision No. R03-0628-I, the ALJ held a prehearing conference in this proceeding.  Present at the prehearing conference were Tazco, Darrel G. Segers and Terry Marie Segers, and Staff.
  The ALJ heard argument on the Motion to Dismiss Counter-Complaint and the Staff Motion.  In addition, the parties discussed, and agreed to, a procedural schedule.  Finally, the parties addressed the other issues identified in Decision No. R03-0628-I.  Each of these matters is addressed in this Order.  

11. There are five individuals named as Respondents in the Complaint.  Two of these individuals (i.e., Darrel G. Segers and Terry Marie Segers) allegedly do business as Star Taxi and/or Designated Drivers.  Darrel G. Segers has made filings in this docket, but only individually and doing business as Star Taxi.  

12. Four of the individuals named as Respondents in the Complaint (i.e., Darrel G. Segers, Leslie G. Cardin, Daniel J. McGuire, and Kerrie A. Foster) allegedly do business as Association of Owner Operators and/or Designated Drivers.  Leslie G. Cardin, Daniel J. McGuire, and Kerrie A. Foster, individually and doing business as Association of Owner Operators and/or Designated Drivers, have made no filings in this proceeding.  

Based on this record, Tazco made an oral motion for entry of default with respect to the identified Respondents who have not made filings in this proceeding.  To some degree, this oral motion was presaged in Tazco’s Motion to Vacate June 17, 2003 hearing and to Use June 17, 

13. 2003 Date as Pre-Hearing Conference at 4, ¶ 2 (“the Administrative Law Judge could potentially rule upon Motions for entry of default and other matters then ripe for consideration as to non-responding parties; thereby narrowing the issues at the hearing in this complaint”).  Tazco did not file a written motion for entry of default judgment.  The Respondents who have not made filings are not represented by counsel.  

14. The ALJ will deny Tazco’s oral motion for entry of default because the Respondents who have made no filings have had no meaningful notice of, and opportunity to respond to, a motion for entry of default judgment against them.  This denial is without prejudice, and Tazco may file an appropriate written motion.  

15. Tazco’s Motion to Dismiss Counter-Complaint will be denied.
  Tazco’s principal arguments in support of the Motion to Dismiss Counter-Complaint are each discussed.  

16. First, Tazco argues that Rule 4 Code of Colorado Regulations (CCR) 723-1-61(d) provides that only a public utility may file a counter-complaint and that, at the prehearing conference, Darrel G. Segers and Terry Marie Segers stated that they are not operating as a public utility.  Tazco is correct.  This does not, however, lead inexorably to the dismissal of the Counter-Complaint in this proceeding.  Fairly read, Tazco’s Verified Formal Complaint rests on the fundamental allegation that Darrel G. Segers and Terry Marie Segers, individually and doing business as Star Taxi and/or Designated Drivers, are operating as a public utility.  If the evidence presented at the hearing is sufficient to prove this allegation, the evidence will have established that Respondents operate as a public utility, which is the necessary factual predicate to their being able to bring a counter-complaint.  If the evidence should not establish that the Respondents are operating a public utility, the ALJ can find, at that time, that their Counter-Complaint cannot be sustained because it was not filed by a public utility.  In addition, the ALJ is not persuaded that, of necessity, Respondents’ filing of the Counter-Complaint is an admission that they are operating as a public utility or that such as admission is a necessary prerequisite to their ability to prosecute the Counter-Complaint.  Rather, the ALJ is persuaded that Respondents may take, and have taken, legal positions in the alternative.  Finally, the ALJ finds that it is administratively efficient to allow the Counter-Complaint to go forward in conjunction with the Tazco Complaint.  The ALJ finds Tazco’s first basis for the Motion to Dismiss Counter-Complaint to be unpersuasive.  

17. Second, Tazco argues that the Amended Counter-Complaint, filed on May 27, 2003, is procedural deficient because it does not comply with the requirements of Rule 4 CCR 723-1-61(a) and Decision No. R03-0544-I.  Tazco claims that the Amended Counter-Complaint does not contain allegations of sufficient specificity to allow it to investigate and to respond.  The ALJ disagrees.  The Amended Counter-Complaint, particularly when considered in conjunction with the original Counter-Complaint and the Respondents’ statements made at the prehearing conference, provide notice to Tazco of the nature of the complaint made against it (i.e., that its regulated transportation service provided in Grand Junction, Colorado, is inadequate).  This meets the requirements of the rules.  Discovery is available to allow Tazco to obtain the specifics.  Tazco has enough information to allow it to prepare an answer to the Amended Counter-Complaint.  In addition, the Respondents who filed the Counter-Complaint appear pro se.  The ALJ is cognizant of the Commission’s policy of giving some leeway to such litigants, particularly with respect to their pleadings.  Thus, the ALJ finds unpersuasive Tazco’s second basis for the Motion to Dismiss Counter-Claim.  

18. Third, Tazco argues that the Amended Counter-Complaint fails to state a claim upon which relief can be granted.  

19. A motion to dismiss based on failure of the complaint to state a claim is disfavored and is difficult to sustain.  A motion to dismiss for failure to state a claim upon which relief can be granted is a vehicle “to test the formal sufficiency of the complaint.”  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996).  In ruling on a motion to dismiss based on a failure to state a claim, these principles apply:  Allegations in the complaint must be viewed in the light most favorable to the complainant; all assertions of material fact must be accepted as true; and the motion is decided by looking only at the complaint.  Medina v. Colorado, 35 P.2d 443, 452 (Colo. 2001).  A motion to dismiss based on failure to state a claim must be denied “unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief.”  Dorman, 914 P.2d at 911; see also Schoen v. Morris, 15 P.3d 1094, 1096 (Colo. 2000) (same).  These principles apply to the Motion to Dismiss Counter-Complaint.  

20. In addition, Rule 4 CCR 723-1-4(a)(6) provides that the rules are to be liberally construed to secure a speedy, efficient, and just determination of all matters before the Commission.
  This is particularly true when, as here, the complainant appears pro se.  

Judged against these standards, Tazco has not met its burden.  The Amended Counter-Complaint, when liberally read and interpreted as required, states facts which, if established, would establish that Tazco has provided inadequate regulated transportation service.  

21. Although this alone is sufficient basis to deny the Motion to Dismiss Counter-Complaint, the ALJ notes that the Counter-Complaint may contain facts which, if established, are sufficient to sustain a finding that Tazco has violated its tariffs, including rates, filed with the Commission.  

22. Fourth and finally, to the extent Tazco bases its Motion to Dismiss Counter-Complaint on the argument that the Commission lacks subject matter jurisdiction to address some or all of the Amended Counter-Complaint allegations, the ALJ finds that the arguments are undeveloped and rely heavily on speculation.  The arguments are based on the Amended Counter-Complaint as Tazco understands it, and Tazco admits to an imperfect understanding of the allegations.  To decide the question of the Commission’s subject matter jurisdiction at this point and on the arguments made by Tazco, the ALJ would have to engage in speculation.  The ALJ will not do so.  Thus, the ALJ finds unpersuasive those Tazco arguments based on lack of Commission subject matter jurisdiction.  

23. Permitting the Amended Counter-Complaint to proceed renders moot the Tazco Motion to Prohibit Additional Counter-Complaints.  For this reason, the motion will be denied.  

24. Tazco filed an alternative Motion for an Enlargement of Time to File an Answer to Amended Counter-Complaint.  Review of the motion shows that Tazco seeks the ten days permitted by Rule 4 CCR 723-1-61(a) and no enlargement of that time.  In addition, the procedural schedule, discussed infra, provides ample time for Tazco to file its list of witnesses and copies of exhibits in response to the Amended Counter-Complaint.  For these reasons, the alternative Motion for an Enlargement of Time to File an Answer to Amended Counter-Complaint will be denied as moot.   

25. The ALJ now turns to the Staff Motion.  The Motion seeks to quash the subpoena duces tecum issued to Robert Laws of Staff and to modify the subpoena duces tecum issued to John Opeka of Staff and the subpoena issued to Gary Gramlick of Staff.  

26. At the prehearing conference, Tazco withdrew the subpoena duces tecum issued to Robert Laws without prejudice.  Staff did not oppose this action.  The subpoena duces tecum issued to Robert Laws will be voided without prejudice.  

27. In support of the motion to modify the subpoenas, Staff states that neither Staff person objects to testifying.  Staff argues that requiring each of them to attend two days of hearings in Grand Junction
 is unreasonable and oppressive and that each should have a date and time certain at which to testify.  In response, after stating that it was not seeking to inconvenience the subpoenaed witnesses, Tazco argues that the unpredictability of litigation precludes the precision sought by Staff and that Tazco wishes to have each subpoenaed Staff witness hear all testimony so that each is in a position to “react” to that testimony, if asked to do so.  

28. The ALJ finds that some reasonable accommodation should be made concerning the testimony of the two Staff witnesses.  As a result, the ALJ will grant, in part, the Staff Motion.  Both Mr. Opeka and Mr. Gramlick will testify no later than the end of the hearing day on July 17, 2003.  This should provide the certainty sought by Staff and permit each of these subpoenaed witnesses to hear a good portion of the testimony in support of the Tazco Complaint.  The parties may make other arrangements, if they wish to do so, so long as they inform the ALJ of those arrangements as a preliminary matter at the hearing.  

29. At the prehearing conference, the parties agreed to -- and the ALJ will order -- the following procedural schedule:  (a) the date on which Tazco will file its list of witnesses and copies of exhibits in support of its Complaint is July 1, 2003;
 (b) the date on which the Counter-Complainants Darrel G. Segers and Terry Marie Segers will file their list of witnesses and copies of exhibits in support of their Counter-Complaint is July 1, 2003;
 (c) the date on which Respondents will file their list of witnesses and copies of exhibits in opposition to the Tazco Complaint is July 9, 2003; (d) date on which Tazco will file its list of witnesses and copies of exhibits in opposition to the Counter-Complaint is July 9, 2003; (e) the date on which the parties will file motions for summary judgment, if they wish to do so, is July 2, 2003; (f) the date on which the parties will file responses to motions for summary judgment is July 11, 2003; (g) the date on which the parties will file all other prehearing motions, including motions related to discovery and motions in limine, is July 8, 2003; (h) responses to prehearing motions filed on July 8, 2003, will be made orally on July 17, 2003 (the first day of the scheduled hearing); and (i) the parties will make oral closing statements of position at the conclusion of the hearing on July 18, 2003.  

30. The list of witnesses must include the name and address of each witness.  Copies of the exhibits which a party intends to offer in support of its position must be filed on the dates established in paragraph 29 of this Order.  

31. The filing of lists of witnesses and copies of exhibits on July 9, 2003, is necessary only if the names and addresses of the witnesses and copies of the exhibits are not included in previous filings.  

32. If it wishes to file a supplemental list of witnesses and copies of exhibits, a party must file an appropriate motion.  

33. The parties need not make a filing with respect to witnesses or exhibits which they may offer in rebuttal at the hearing.  

34. The ALJ advised the parties that the oral statements of position will be presented at the conclusion of the hearing on July 18, 2003.  To accommodate both the full evidentiary  hearing and the presentation of oral closing statements, the hearing on July 17 and 18, 2003, may extend past 5 p.m.  The parties and their witnesses should be prepared for this eventuality.  

35. The Request of Sunshine Taxi for an Enlargement of Time to Supplement its Witnesses and Exhibits List, filed on May 28, 2003, is rendered moot by the procedural schedule established in this Order.  On this basis, the Request will be denied.  

36. In view of the procedural schedule established in this Order, the purported reservations of right to call witnesses not listed, to change listed witnesses, and to add witnesses during the hearing will be denied.  See, e.g., filing made by Darrel G. Segers on May 16, 2003, at 2; Notice of Witnesses filed by Darrel G. Segers on June 4, 2003.  No witness -- including any named Respondent -- may testify, except in rebuttal, unless that witness has been identified in a filing made in accordance with the Order.  

37. At the prehearing conference, Mr. Segers and Ms. Segers stated that Darrel G. Segers has made, and will make, filings on behalf of Darrel G. Segers and Terry Marie Segers, individually and doing business as Designated Drivers.  On the basis of this representation, all filings made on and after June 17, 2003, by Darrell G. Segers will be made on behalf of Mr. Segers and Ms. Segers, individually and doing business as Designated Drivers.  

38. At the prehearing conference some discussion occurred concerning the possibility that some or all of the testimony or exhibits offered in Docket No. 03A-108CP might be used in this proceeding (for example, by use of transcripts, by certification, or by agreement of the parties).  Due to the practical difficulties associated with such a procedure (including, but not limited to, absence of a transcript on the days of the hearing in this proceeding), the suggested procedure will not be adopted.  All witnesses must testify in this proceeding and all documents must be offered in this proceeding without regard to any other docket.  

39. If a settlement is reached, parties are to provide, at the time the settlement is filed and in addition to the hard copy required to be filed, an electronic version (on a 3.5” diskette in MS Word or MS Excel format) of the settlement and of all attachments or exhibits.  

40. Parties are reminded of Rule 4 CCR 723-22(d)(3), which states:  “If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading.”  If a party wishes the ALJ to consider a cited authority other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide copies of, or a website address for, that cited authority.  

41. With respect to each document they wish to offer into evidence during hearing, parties are advised of the following requirements.  If a document has been filed with the Commission (and served on the opposing party) in accordance with this Order, the offering party must provide a clean copy of the document at the time the document is offered into evidence at the hearing.  If the document has not been filed with the Commission (and served on the opposing party) in accordance with this Order, the offering party must have at least four copies of each document at the time the document is offered into evidence at the hearing:  one clean copy for the Commission’s evidentiary record, one clean copy for the ALJ, one clean copy for the opposing party, and one copy to retain for itself.  See generally Rule 4 CCR 723-1-84(a).  

II. order

A. It Is Ordered That:  

1. The Tazco, Inc., (I) Objections and Motion for Protective Order to the Interrogatories of Darrel G. and Terry Marie Segers d/b/a Star Taxi, (II) Request for Enlargement of Time to Respond to Interrogatories if Motion and Objections are Denied, … and (IV) Request for Expedited Action are withdrawn without prejudice.  

2. The Tazco, Inc., oral motion for entry of default with respect to the Respondents who have not made filings in this proceeding is denied without prejudice.  

3. The Tazco, Inc., Motion to Dismiss Counter-Complaint is denied.  

4. The Tazco, Inc., Motion to Prohibit Additional Counter-Complaints is denied as moot.  

5. The Tazco, Inc., Motion for an Enlargement of Time to File an Answer to Amended Counter-Complaint is denied as moot.  

6. The subpoena duces tecum dated May 30, 2003, and issued to Robert Laws is voided without prejudice.  

7. The Staff Motion to Modify Subpoena Duces Tecum to John Opeka and to Modify Subpoena to Gary Gramlick is granted, in part, consistent with the discussion above.  

8. Absent further order, subpoenaed witness John Opeka and subpoenaed witness Gary Gramlick shall testify no later than the end of the hearing day on July 17, 2003.  

9. The Tazco, Inc. Request for an Enlargement of Time to Supplement its Witnesses and Exhibits List, filed on May 28, 2003, is denied as moot.  

10. The purported reservations of right to call witnesses not listed, to change listed witnesses, and to add witnesses during the hearing filed by Darrell G. Segers are denied.  

11. No witness -- including any named Respondent -- may testify, except in rebuttal, unless that witness has been identified in accordance with this Order.  

12. The parties shall follow the procedures and shall make the filings as set forth above and as set out in previous orders issued in this docket.  

13. This Order shall be effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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Bruce N. Smith
Director
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�  Staff appeared for the limited purpose of arguing the Staff Motion.  


�  The ALJ considered the Segers Response and the Tazco June 11 Response in deciding this Motion.  


�  This Rule also lends support to the other determinations which underpin the denial of the Motion to Dismiss Counter-Complaint.  


�  Each Staff witness has his office in Denver, Colorado.  


�  Tazco has filed an Initial List of Witnesses and Exhibits (May 13, 2003) and a First Supplement to List of Witnesses and Exhibits (May 16, 2003).  This will suffice to meet the July 1, 2003, filing requirement.  Tazco may make a filing on July 1, 2003, if it wishes to do so.  


�  Darrel G. Segers filed a Notice of Witnesses on June 4, 2003.  This is not sufficient to meet the requirements of this Order because the addresses of the listed witnesses were not provided.  Respondents must make a new and complete filing on July 1 and 9, 2003.  
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